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INSPECTOR  GENERAL 

DEPARTMENT  OF  DEFENSE 
400  ARMY  NAVY  DRIVE 
ARLINGTON,  VIRGINIA  22203-2884 


MEMORANDUM  FOR  EXECUTIVE  ASSOCIATE  DIRECTOR,  OFFICE  OF 

MANAGEMENT  AND  BUDGET 
DIRECTOR  OF  DEFENSE  PROCUREMENT 
DIRECTOR,  DEFENSE  CONTRACT  AUDIT  AGENCY 

SUBJECT:  Final  Report  on  the  Review  of  Lobbying  Activities 

(Report  No.  91-122) 


This  final  report  is  provided  for  your  information  and 
use.  The  review  was  made  in  response  to  a  June  12,  1991,  request 
from  the  Office  of  Management  and  Budget.  A  draft  of  this  report 
was  issued  on  September  3,  1991.  Management  comments  were 
considered  in  preparing  this  report. 

DoD  Directive  7650.3  requires  all  recommendations  within  DoD 
to  be  resolved  promptly.  Therefore,  we  request  that  the  Director 
of  Defense  Procurement  provide  final  comments  on  the  unresolved 
recommendations  by  November  25,  1991.  DoD  Directive  7650.3  also 
requires  that  comments  indicate  concurrence  or  nonconcurrence  in 
each  recommendation  addressed  to  you.  If  you  concur,  describe 
the  corrective  actions  taken  or  planned,  the  completion  dates  for 
actions  already  taken,  and  the  estimated  dates  for  completion  of 
planned  actions.  If  you  nonconcur,  state  your  specific  reasons 
for  each  nonconcurrence.  If  appropriate,  you  may  propose 
alternative  methods  for  accomplishing  desired  improvements. 


The  courtesies  extended  to  the  audit  staff  are  appreciated. 
If  you  have  any  questions  on  this  final  report,  please  contact 
Mr.  Garold  E.  Stephenson,  Program  Director,  on  (703)  614-6275 
(DSN  224-6275)  or  Mr.  John  M.  Gregor,  Project  Manager,  on 
(703)  614-3462  (DSN  224-3462).  The  planned  distribution  of  this 
report  is  listed  in  Appendix  K. 


Robert  J.  Lieberman 
Assistant  Inspector  General 
for  Auditing 
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REPORT  NO.  91-122  September  25,  1991 

(Project  No.  1CH-5016) 

REVIEW  OF  LOBBYING  ACTIVITIES 

EXECUTIVE  SUMMARY 


Introduction.  Section  319  of  Public  Law  101—121,  commonly 
referred  to  as  the  "Byrd  Amendment,"  prohibits  recipients  of 
Federal  contracts,  grants,  loans,  and  cooperative  agreements  from 
using  appropriated  funds  for  lobbying  activities  and  requires  the 
filing  of  a  disclosure  form  if  other  funds  are  used  for  lobbying 
activities  subject  to  the  Amendment.  It  also  requires  persons  or 
companies  that  request  or  receive  a  contract,  grant,  loan,  or 
cooperative  agreement  to  certify  that  no  prohibited  payments  were 
or  will  be  made.  The  DoD  is  required  to  report  to  Congress  every 
6  months  on  the  number  of  lobbying  activity  disclosure  forms 
received.  The  Amendment  was  effective  December  23,  1989. 

For  the  15-month  period  ended  March  31,  1991,  there  were 
10  lobbying  activity  disclosure  forms  forwarded  by  DoD 
contracting  activities  to  the  Director  of  Defense  Procurement  for 
semiannual  reports  to  the  Congress.  Because  of  the  small  number 
of  disclosures,  the  Executive  Associate  Director,  Office  of 
Management  and  Budget  (OMB),  requested  on  June  12,  1991,  that  the 
Inspector  General,  DoD,  determine  whether  there  was  compliance  by 
DoD  contractors  with  respect  to  the  requirements  of  the  Byrd 
Amendment . 

Objective.  The  overall  objective  of  the  review  was  to  evaluate 
whether  Defense  contractors  and  grant  recipients  understood  and 
complied  with  the  restrictions  and  disclosure  requirements  of  the 
Byrd  Amendment,  as  codified  in  United  States  Code,  title  31, 
sec.  1352.  During  the  review,  we  also  evaluated  the  DoD 
implementation  of  the  Byrd  Amendment. 

Results  of  Review.  The  13  contractors  and  2  universities 
reviewed  were  aware  of  the  limitations  on  lobbying  activities 
imposed  by  the  Byrd  Amendment  and  had  generally  taken  prompt 
action  to  disseminate  guidance  on  the  Amendment  to  their  senior 
officials,  Government  affairs  staff,  and  consultants.  None  of 
the  contractors  in  our  sample  filed  a  lobbying  activity 
disclosure  form.  We  could  not  conclusively  determine  that  the 
contractors  had  accurately  disclosed  their  lobbying  activities 
because  contractor  records  were  not  always  of  sufficient  detail, 
and  there  were  no  controls  in  DoD  to  ensure  that  all  lobbying 
activities  would  be  identified.  For  the  10  lobbying  disclosure 
forms  reported  to  Congress,  7  were  filed  by  contractors  and 
grantees  because  they  were  uncertain  whether  their  activities 


were  covered  by  the  Byrd  Amendment.  At  DoD  contracting  offices* 
we  found  11  lobbying  activity  disclosures  that  were  not  forwarded 
to  the  Director  of  Defense  Procurement  for  inclusion  in 
semiannual  reports.  Five  disclosure  forms  should  have  already 
been  reported  to  the  Congress. 

Senior  officials*  such  as  program  managers  and  commanders  of 
major  military  activities*  in  the  DoD  Components,  did  not  have 
guidance  regarding  the  Byrd  Amendment  prohibitions  and  disclosure 
requirements.  However*  these  officials  have  communications  with 
persons  representing  contractors  and  grantees  that  perform 
lobbying  activities  subject  to  the  Byrd  Amendment.  The  Defense 
Contract  Audit  Agency  (DCAA)  was  reviewing  the  allowability  of 
costs  incurred  by  contractors  for  their  legislative  liaison 
activities  and  for  consultants. 

internal  Controls.  We  did  not  specifically  examine  internal 
controls  during  this  review. 

Potential  Benefits  of  Review.  We  did  not  identify  any  potential 
monetary  benefits  during  the  review;  however,  we  did  identify 
opportunities  to  improve  compliance  with  laws  and  regulations 
(Appendix  I). 

Summary  of  Recommendations.  We  made  an  advisory  recommendation 
that  OMB  issue  clarifying  guidance;  and  we  recommended  additional 
guidance,  training,  and  procedures  to  DoD. 

Management  Comments.  The  Executive  Associate  Director  of  OMB 
agreed  to  issue  guidance  clarifying  the  difference  between 
program  lobbying  and  lobbying  for  contracts  or  grants  in  the 
context  of  follow-on  sole-source  contracts  and  grants  for  ongoing 
programs.  ♦ 

The  Director  of  Defense  Procurement  nonconcur red  with  the 
recommendations  to  prepare  a  DoD-wide  notice  to  inform  senior 
officials  of  the  Byrd  Amendment  restrictions  and  requirements,  to 
develop  procedures  for  reporting  lobbying  activities  and 
suspected  violations  of  the  Byrd  Amendment,  to  develop  training 
on  the  Byrd  Amendment  requirements,  and  to  establish  controls  to 
ensure  that  all  lobbying  activity  disclosure  forms  are  forwarded 
to  Congress.  Accordingly,  we  request  that  the  Director  provide 
additional  comments  to  the  final  report  by  November  25,  1991. 
The  Assistant  Director,  Defense  Contract  Audit  Agency  agreed  to 
establish  audit  procedures  to  determine  if  contractors  disclosed 
unallowable  lobbying  activities. 

The  full  discussion  of  the  responsiveness  of  management  comments 
is  included  in  Part  II  of  the  report,  and  the  complete  text  of 
management  comments  is  included  in  Part  IV  of  the  report. 
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This  report  was  prepared  by  the  Contract  Management  Directorate, 
Office  of  the  Assistant  Inspector  General  for  Auditing,  DoD. 
Copies  of  the  report  can  be  obtained  from  the  Information 
Officer,  Audit  Planning  and  Technical  Support  Directorate,  (703) 
693-0340. 


PART  I  -  INTRODUCTION 


Background 

On  October  23,  1989,  the  President  signed  into  law  the  Department 
of  Interior  and  Related  Agencies  Appropriations  Act  for  FY  1990 
(Public  Law  101-121).  Section  319  of  the  Act  amended  Title  31  of 
the  United  States  Code  by  adding  a  new  Section  1352  entitled 
"Limitation  on  Use  of  Appropriated  Funds  to  Influence  Certain 
Federal  Contracting  and  Financial  Transactions,"  (the  Byrd 
Amendment)  (Appendix  A).  The  prohibitions  and  requirements 
contained  in  the  statute  became  effective  December  23,  1989. 

The  intent  of  the  Byrd  Amendment  is  to  prevent  the  use  of  Federal 
dollars  for  influencing  (lobbying)  and  ensure  full  disclosure  of 
lobbying  activity  that  influences  the  awarding  of  Federal 
contracts,  grants,  loans,  and  cooperative  agreements.  The  Byrd 
Amendment  prohibits  the  recipient  of  a  Federal  contract,  grant, 
loan,  or  cooperative  agreement  from  using  appropriated  funds  to 
pay  any  person  to  influence  or  attempt  to  influence  any  member  or 
employee  of  Congress  or  an  officer  or  employee  of  an  executive 
branch  agency.  The  prohibition  applies  to  the  award,  extension, 
continuation,  renewal,  amendment,  or  modification  of  a  Federal 
contract,  grant,  loan,  or  cooperative  agreement.  The  Amendment 
requires  that  each  person  or  company  who  requested  or  received  a 
Federal  contract,  grant,  loan,  or  cooperative  agreement  certify 
that  no  prohibited  payments  will  be  or  have  been  made.  This 
certification  is  required  for  each  proposal  for  a  contract, 
grant,  or  cooperative  agreement  over  $100,000  (or  a  loan,  loan 
agreement,  or  loan  insurance  over  $150,000).  Contractors  are 
required  to  disclose  lobbying  activities  that  are  paid  for  with 
nonappropriated  funds  and  are  performed  by  other  than  a 
contractor's  own  employees.  Contractors  are  also  required  to 
certify  that  they  have  not  used  appropriated  funds  for  lobbying 
activities.  A  prime  contractor  is  responsible  for  disclosing 
lobbying  activities  by  all  tiers  of  subcontractors. 

The  Byrd  Amendment  permits  use  of  appropriated  funds  to  pay 
reasonable  compensation  costs  associated  with  certain 
activities.  For  example,  regularly  employed  officers  and 
employees  of  a  contractor  or  grantee  can  lobby  a  Federal  agency 
or  legislative  office  as  long  as  the  contacts  are  not  related  to 
a  specific  covered  action,  such  as  a  contract  or  grant.  The 
Amendment  permits  the  following  actions  when  they  occur  before 
issuance  of  a  formal  solicitation: 

o  furnishing  any  information  not  specifically  requested  by 
an  agency  employee  but  necessary  for  an  agency  to  make  an 
informed  decision  about  contract,  grant,  loan,  or  cooperative 
agreement. 


o  technical  discussions  regarding  the  preparation  of  an 
unsolicited  proposal  before  its  official  submission,  and 

o  capability  presentations  by  small  businesses. 

Also  excluded  were  professional  and  technical  services  provided 
by  employees  and  nonemployees  (consultants,  contract  labor,  and 
employees  who  are  employed  less  than  130  working  days)  to 
prepare,  submit  or  negotiate  bids  or  proposals  or  to  meet 
requirements  imposed  by  law  or  regulation.  Such  services  are 
limited  to  advice  and  analysis  directly  applying  the  individual's 
professional  or  technical  discipline,  such  as  engineering, 
accounting,  and  law. 

The  Byrd  Amendment  provides  that  suspected  violations  be  reported 
to  the  official  designated  by  agency  procedures.  The  penalty  for 
violations  is  a  fine  ranging  from  $10,000  to  $100,000  for  each 
prohibited  expenditure  or  failure  to  file  or  amend  a 
disclosure.  The  agency  head  or  designee  will  assess  the 
penalties . 

Congress  designated  the  Office  of  Management  and  Budget  (OMB)  to 
issue  guidance  for  agency  implementation  of  and  compliance  with 
the  requirements  of  the  Amendment.  OMB  issued  interim  final 
Government-wide  guidance  to  implement  the  statute  on  December  20, 

1989,  (Appendix  B)  and  an  interim  final  rule  on  February  26, 

1990,  (Appendix  C) .  OMB  issued  clarifying  guidance  on  March  23, 
1990,  (Appendix  D)  and  on  June  12,  1990,  (Appendix  E).  The 
guidance  clarifies  the  Amendment  as  follows. 

o  Contractors  are  not  required  to  establish  new  cost 
accounting  or  funds  tracking  systems  for  fixed-price  contracts. 

o  Lobbying  activities  are  allowable  at  any  time  prior  to 
issuance  of  a  formal  solicitation  for  any  of  the  covered  actions. 

o  All  subcontracts  and  subgrants  over  $100,000,  not  just 
first  tier  subcontracts,  are  subject  to  the  reporting 
requirements. 

o  Certifications,  statements,  and  disclosures  are  not 
required  on  awards  and  commitments  that  were  made  before 
December  23,  1989,  even  if  they  were  changed  after  that  date. 
However,  contract  modifications  made  after  December  23,  1989, 
that  incorporate  new  requirements  broadening  the  scope  of  a 
previously  exempt  contract  are  covered  by  the  Amendment. 

o  Only  contracts,  grants,  and  cooperative  agreements  over 
the  $100,000  threshold  and  loans,  loan  guarantees,  and  loan 
insurance  over  the  $150,000  threshold  need  certifications  or 
disclosures. 
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o  The  Byrd  Amendment  restrictions  do  not  apply  to  sales 
presentations  by  independent  sales  representatives  before  a 
Federal  agency,  provided  such  presentations  are  prior  to  formal 
solicitation  by  an  agency. 

o  The  prohibition  on  use  of  Federal  funds  for  lobbying 
activities  was  clarified  within  the  context  of  the  profits  and 
fees  from  cost  and  fixed-price  contracts  and  the  FAR  cost 
principles  as  they  relate  to  allowable  and  unallowable  expenses 
chargeable  to  contracts  and  grants. 

The  statute  was  implemented  in  the  Federal  Acquisition  Regulation 
(FAR)  Subpart  3.8,  in  Federal  Acquisition  Circular  84-55 
(January  30,  1990)  (Appendix  F),  and  by  incorporation  of  the  OMB 
guidance  verbatim  as  a  common  rule  into  various  parts  of  the  Code 
of  Federal  Regulations.  The  Director  of  Defense  Procurement 
implemented  the  provisions  of  FAR  3.8  in  DoD  by  a  memorandum 
dated  January  16,  1990. 

A  certification  is  required  for  all  Federal  awards  made  on  or 
after  December  23,  1989,  that  exceeded  $100,000  ($150,000  for 
loans).  Certification  is  required  at  the  time  of  a  contract 
proposal  and  grant,  loan,  or  cooperative  agreement  application. 
The  certification  generally  states  that  no  appropriated  funds 
have  been  or  will  be  used  to  influence  Government  personnel  with 
regard  to  an  award.  If  any  lobbying,  subject  to  the  Byrd 
Amendment,  occurred,  then  an  OMB  Standard  Form  LLL,  "Disclosure 
of  Lobbying  Activities,"  must  be  filed.  The  disclosure,  if 
required,  is  made  with  the  initial  offer  and  quarterly  thereafter 
upon  the  occurrence  of  any  event  that  materially  affects  the 
accuracy  of  information  previously  filed.  The  disclosure  form  is 
submitted  by  the  contractor  or  grantee  to  the  contracting  officer 
and  identifies:  basic  contract  award  information;  the  name  and 
address  of  the  individual  or  firm  hired  to  engage  in  lobbying 
activities;  amounts  paid  and  terms  of  the  payment;  and  a 
description  of  the  services  performed,  to  include  the  dates  and 
names  of  individuals  contacted.  Subsequently,  the  disclosure 
forms  are  compiled  by  DoD  for  submission  to  Congress 
semiannually. 

Objective,  Scope  and  Methodology 

The  overall  objective  of  the  review  was  to  evaluate  whether 
Defense  contractors  and  grant  recipients  understood  and  complied 
with  restrictions  and  disclosure  requirements  of  the  Byrd 
Amendment.  During  the  review  we  also  evaluated  the  DoD 
implementation  of  the  Byrd  Amendment.  To  satisfy  the  objective, 
we : 


o  examined  the  legislative  history  and  implementing  guidance 
issued  by  OMB  and  DoD; 
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o  evaluated  actions  taken  to  comply  with  the  Byrd  Amendment 
by  a  sample  of  13  Defense  contractors  and  2  universities  that 
received  contracts,  grants,  and  cooperative  agreements  from  DoD; 

o  reviewed  consultant  agreements,  activity  reports,  and 
miscellaneous  information  for  144  consultants  retained  by  the 
sampled  contractors  and  universities; 

o  determined  whether  appropriate  clauses  were  inserted  by 
DoD  contracting  officers  into  the  solicitations  and  contract 
documents  for  a  sample  of  133  contract  actions  and  grants  and 
1  cooperative  agreement; 

o  determined  whether  contractors  and  grantees  had  provided 
lobbying  disclosure  forms; 

o  determined  the  scope  of  audit  coverage  provided  by  Defense 
Contract  Audit  Agency; 

o  assessed  disclosure  reports  submitted  by  seven  U.S. 
Defense  contractors  and  grantees  and  two  foreign  Defense 
contractors;  and 

o  determined  whether  there  were  any  Hotline  allegations  of 
suspected  violations  of  the  Byrd  Amendment. 

To  select  a  sample  of  Defense  contractors  and  grantees  for 
review,  we  reviewed  registrations  under  the  Lobbying  Registration 
Act  of  1946  and  the  publication,  "Washington  Representatives 
1991."  We  interviewed  personnel  in  the  Office  of  the  Secretary 
of  Defense,  the  Military  Departments,  and  the  Defense  National 
Stockpile  Center  of  the  Defense  Logistics  Agency  to  identify 
recipients  of  grants.  We  also  reviewed  information  in  the 
Federal  Procurement  Data  System  to  identify  recipients  of 
contract  awards  over  $100,000.  Of  more  than  2,000  contractors 
and  grantees  identified  through  these  sources,  we  selected 
13  contractors  and  2  universities  for  our  sample.  None  of  the 
contractors  or  universities  selected  for  review  had  filed 
disclosure  forms  according  to  the  semiannual  reports  that  were 
forwarded  by  the  DoD  to  Congress. 

We  provided  a  questionnaire  to  the  sample  contractors  and 
universities,  then  interviewed  company  officials  and  reviewed 
company  records  for  additional  information  related  to  our 
questions . 

To  obtain  information  from  DoD  contracting  officers,  we  sent 
letters  to  28  contracting  activities  and  visited  5  contracting 
offices  to  determine  whether  FAR  clauses  52.203-11, 
"Certification  and  Disclosure  Regarding  Payments  to  Influence 
Certain  Federal  Transactions,"  (Appendix  G),  and  52.203-12, 
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"Limitation  on  Payments  to  Influence  Certain  Federal 
Transactions, "  (Appendix  H),  were  included  in  their  contracts, 
grants,  and  the  cooperative  agreement  and  whether  disclosures 
were  made. 

We  interviewed  DoD  contract  administration  and  contract  audit 
personnel  responsible  for  oversight  of  the  15  sampled 
activities.  We  also  contacted  the  Office  of  Inspector  General 
for  the  Department  of  Health  and  Human  Services,  which  was 
responsible  for  audit  coverage  at  the  two  universities  selected 
for  review. 

Our  review  was  conducted  between  June  and  September  1991  and 
covered  actions  and  documentation  from  December  23,  1989,  through 
June  30,  1991.  The  review  did  not  comply  with  Comptroller 
General  work  standards  for  performance  audits  and  therefore  was 
not  conducted  in  accordance  with  government  auditing  standards. 
Because  of  the  short  time  frame  for  the  review,  we  generally 
relied  on  verbal  and  written  representations  by  contractor  and 
DoD  officials.  We  used  computerized  data  to  achieve  the  audit 
objectives.  We  relied  on  DoD's  computer-processed  database  of 
contract  actions  over  $100,000  (DD  Form  350,  "Individual  Contract 
Actions  Report")  to  make  our  initial  selection  of  contracts  for 
review.  We  did  not  establish  the  reliability  of  these  data 
because  the  primary  purpose  of  the  review  was  to  select  a 
nonrandom  sample  of  contractors  subject  to  provisions  of  the  Byrd 
Amendment.  We  also  did  not  interview  consultants  engaged  by  the 
contractors  or  the  senior  DoD  officials  that  were  identified  as 
being  contacted  in  activity  reports  filed  by  consultants.  A  list 
of  the  activities  visited  or  contacted  during  the  review  is  in 
Appendix  J. 

Internal  Controls 

We  did  not  specifically  evaluate  internal  controls  during  this 
review.  We  did  note,  however,  that  there  were  no  internal 
control  objectives  or  techniques  to  verify  that  all  lobbying 
activity  disclosure  forms  filed  with  contracting  officers  were 
forwarded  to  the  Office  of  the  Director  of  Defense  Procurement. 

Prior  Audits  and  Other  Reviews 

The  Byrd  Amendment  requires  the  Inspector  General,  DoD,  to  submit 
to  the  Congress  an  annual  evaluation  of  the  DoD  compliance  with 
and  the  effect  of  the  requirements  imposed  by  the  law.  On 
February  5,  1991,  the  Inspector  General  submitted  an  evaluation 
titled  "Report  on  the  Department  of  Defense  Implementation  of 
Section  319  of  Public  Law  101-121,  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act  for  FY  1990."  The  report 
described  the  actions  that  DoD  had  taken  to  comply  with  the 
requirements  of  the  statute.  It  stated  that  one  disclosure  was 
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reported  in  the  March  1990  period,  six  were  reported  in  the 
September  1990  period,  and  no  disclosures  concerning  possible 
violations  of  the  statute  were  received  by  the  DoD.  The  report 
contained  no  recommendations. 

On  June  20,  1991,  the  General  Accounting  Office  initiated  a 
review  of  the  implementation  of  and  compliance  with  the  Byrd 
Amendment  by  selected  agencies,  including  DoD.  This  review  was 
reguested  by  the  Chairman,  Senate  Committee  on  Oversight  and 
Management,  Senate  Committee  on  Governmental  Affairs. 
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PART  II  ~  RESULTS  OF  REVIEW  AND  RECOMMENDATIONS 


COMPLIANCE  WITH  BYRD  AMENDMENT  REQUIREMENTS 

Although  contractors  had  issued  policies  and  performed  training 
to  inform  employees  and  their  consultants  of  the  Byrd  Amendment, 
contractor  records  generally  lacked  sufficient  detail  to 
determine  whether  contractors  fully  complied  with  disclosure 
requirements.  The  Amendment  relies  on  self “reporting  by 
contractors  and  grantees.  Defense  contractors  have  continued  to 
use  employees  and  consultants  to  lobby  the  Congress  and  DoD 
officials  for  their  systems  and  projects.  In  addition,  we  found 
11  disclosure  forms  of  lobbying  activity,  including  5  that  were 
not  forwarded  from  DoD  contracting  offices  for  inclusion  in 
previous  reports  to  Congress. 

Contractors'  Compliance 

Our  review  could  not  confirm  that  the  13  contractors  in  our 
sample  had  fully  complied  with  the  Byrd  Amendment.  The  Amendment 
relies  on  self-reporting  by  recipients,  and  unreported  lobbying 
activities  cannot  be  readily  identified  by  reviewing  contractors' 
records.  Each  contractor  was  familiar  with  the  Byrd  Amendment 
and  established  policies  and  procedures  to  comply  with  its 
requirements.  Contractors'  policies  and  procedures  attempted  to 
distinguish  permitted  from  nonpermitted  lobbying  activities  and 
provided  this  information  in  training  modules  to  key  corporate 
personnel.  Corporate  contracting  officials  administered  contract 
flow— down  clauses  on  the  Byrd  Amendment  to  subcontractors  and 
processed  Byrd  Amendment  certifications  on  contracts.  Most  of 
the  companies  had  modified  or  reissued  agreements  with 
consultants  to  incorporate  Byrd  Amendment  provisions  and  to 
either  require  that  the  lobbying  activities  be  reported  that  were 
contract  related,  or  require  that  the  consultant  not  engage  in 
any  activities  subject  to  disclosure  by  the  Byrd  Amendment. 

Activity  reports,  which  consultants  were  generally  required  to 
submit  each  month  with  their  invoices,  varied  in  the  level  of 
detail  provided.  The  reports  ranged  from  one-line  statements 
that  appeared  on  each  invoice  to  detailed  reports  on  who  was 
contacted,  a  short  description  of  each  contact,  and  the  date  of 
the  contact.  The  activity  reports  did  not  discuss  the  details  of 
the  contacts,  such  as  what  was  discussed  and  what  agreements  were 
reached.  Contractor  officials  stated  that  they  had  directed 
their  consultants,  either  orally  or  in  writing,  not  to  engage  in 
any  activities  that  required  disclosure  under  the  Byrd  Amendment. 

All  of  the  contractors  reviewed  had  filed  certifications  in 
association  with  a  DoD  contract  that  they  had  not  used  and  would 
not  use  appropriated  funds  to  lobby  for  specific  contracts.  None 
of  the  contractors  had  filed  an  OMB  Standard  Form  LLL, 
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"Disclosure  of  Lobbying  Activities,"  which  is  used  to  disclose 
lobbying  activities  subject  to  the  Byrd  Amendment.  All  of  the 
contractors  acknowledged  that  they  engaged  in  agency  and 
legislative  lobbying  and  liaison  activities  and  most  stated  that 
they  tried  to  influence  the  authorization  and  appropriation  of 
funds  for  their  programs.  The  contractors  stated  that  their 
lobbying  activities  ceased  or  would  cease  once  a  request  for 
proposal  for  a  contract  was  issued. 

We  concluded,  based  on  our  review  of  144  agreements  that  the 
contractors  had  with  consultants  and  consultants  activity  reports 
as  well  as  our  interviews  of  contactor  officials,  that  contractor 
books  and  records  do  not  provide  sufficient  detail  to  discern 
whether  any  prohibited  lobbying  activities  occurred.  Also,  we 
were  unable  to  determine  if  all  reportable  lobbying  activities 
were  disclosed  to  the  contracting  officer. 


Grantees '  Compliance 


One  of  the  two  universities  sampled  had  employed  a  consultant  to 
assist  it  in  entering  into  a  $24  million  cooperative  agreement 
with  DoD.  The  university  filed  a  disclosure  form  in  January  1991 
with  the  Office  of  Naval  Research,  which  was  the  DoD  funding 
activity,  but  the  disclosure  form  was  not  forwarded  to  the  Office 
of  Director  of  Defense  Procurement  for  inclusion  in  the  May  1991 
semiannual  report  to  the  Congress. 


The  other  university  filed  a  certification  that  it  had  not 
lobbied  for  a  $375,000  grant  from  DoD.  The  university  did  engage 
a  consultant,  however,  to  study  grant  sources,  but  not  to  lobby 
on  behalf  of  the  university  for  grants. 


Congress  adds  many  research  grants  as  line  items  in  the  DoD 
authorization  and  appropriation  acts.  Any  lobbying  of  Congress 
for  these  grants  by  a  paid  consultant  would  require  the 
consultant  to  register  under  the  Federal  Regulation  of  Lobbying 
Act  of  1946.  According  to  DoD  officials,  the  lobbying  for  most 
research  grants  and  cooperative  agreements  occurs  with  the 
Congress  before  the  grants  and  cooperative  agreements  are  placed 
in  the  authorization  and  appropriation  acts  by  Congress.  DoD 
primarily  processes  and  administers  the  grant  applications  after 
the  grants  and  cooperative  agreements  are  placed  in  the  budget  by 
Congress. 


Departmental  Compliance 


DoD  contracting  activities  have  been  primarily  responsible  for 
implementing  the  Byrd  Amendment  provisions  listed  in  the  FAR. 
The  Deputy  Assistant  Secretary  of  Defense  for  Procurement  (now 
called  the  Director  of  Defense  Procurement)  issued 
three  memorandums  that  provided  guidance  on  the  Byrd  Amendment. 
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o  A  January  16,  1990,  memorandum  to  DoD  contracting 
activities  concisely  described  the  Byrd  Amendment  restrictions  on 
lobbying  activity  and  provided  a  preliminary  copy  of  Federal 
Acquisition  Circular  84-55. 

o  A  March  9,  1990,  memorandum  requested  the  Service 
Acquisition  Executives  and  Directors  of  the  Defense  Agencies  to 
establish  focal  points  within  their  organizations  to  collect 
contractor  disclosure  forms  and  to  forward  the  forms  not  later 
than  May  2  and  November  2  after  the  close  of  each  6-month  period. 

o  A  May  8,  1990,  memorandum  informed  the  Service  Acquisition 
Executives  and  Directors  of  the  Defense  Agencies  that,  until  the 
FAR  was  modified,  a  class  deviation  to  the  FAR  was  approved  to 
implement  the  OMB  March  23,  1990,  clarifying  guidance  on  the  Byrd 
Amendment . 

We  confirmed  that  DoD  contracting  activities  reacted  to  the 
guidance  on  the  Byrd  Amendment.  We  contacted  33  contracting 
offices  to  determine  whether  FAR  clauses  52.203-11  and  52.203-12 
were  used  for  134  contracts,  grants,  and  cooperative  agreements 
(awards).  We  found  that  110  of  133  awards  included  the  clauses. 
At  the  time  of  the  issuance  of  this  report,  we  had  not  received  a 
response  on  one  contract.  Where  the  clauses  were  not  included, 
the  solicitation  was  issued  prior  to  the  effective  date  of  the 
Byrd  Amendment  or  before  the  contracting  office  received 
implementing  guidance.  One  contracting  office  stated  that  it  did 
not  receive  the  January  1990  guidance  from  OSD  until  March  1990. 

The  DoD  contracting  offices  usually  received  certifications  from 
contractors  that  no  appropriated  funds  were  used  for  lobbying 
activities  and  no  lobbying  activities  occurred  related  to  the 
specific  contract.  We  also  determined  that  when  offers  were 
received  without  signed  certification  forms,  the  contracting 
officers  interpreted  signature  of  the  contract  as  a 
certification. 

An  example  of  the  volume  of  contracts  subject  to  the  Byrd 
Amendment  at  a  DoD  contracting  office  was  found  at  the  Navy  Ships 
Parts  Control  Center  (SPCC).  The  SPCC  stated  that  it  awarded  an 
average  of  80  buys  per  month  over  $100,000  and  all  of  the 
contracts  contained  the  applicable  FAR  clauses.  Certifications 
were  received  for  the  contracts  issued.  These  clauses  place  the 
responsibility  on  the  contractor  to  provide  a  disclosure  form 
when  necessary.  However,  despite  the  volume  of  contracts  and 
certifications  received,  SPCC  did  not  receive  any  completed 
disclosure  forms. 

The  general  belief  among  contracting  officers  was  that  the  Byrd 
Amendment  had  little  effect  except  in  the  amount  of  paperwork 
submitted  with  a  contract  proposal. 


9 


At  the  Defense  National  Stockpile  Center,  we  found  two  lobbying 
activity  disclosure  statements  that  were  not  forwarded  to  the 
Office  of  the  Director  of  Defense  Procurement.  One  statement 
should  have  been  included  in  the  November  1990  semiannual  report 
to  Congress  and  the  other  statement  applies  to  the  November  1991 
semiannual  report.  In  addition,  we  contacted  four  U.S. 
contractors  and  grantees  that  had  previously  filed  lobbying 
activity  disclosure  forms.  We  found  that  one  contractor  had 
prepared  eight  additional  disclosure  forms  that  were  not 
forwarded  from  the  DoD  contracting  offices  to  the  Director  of 
Defense  Procurement.  Three  of  the  eight  disclosure  forms  should 
have  already  been  reported  to  Congress,  and  the  other 
five  disclosure  forms  should  be  reported  in  the  November  1991 
semiannual  report. 

There  were  no  lobbying  activity  disclosure  forms  forwarded  from 
32  of  the  33  DoD  contracting  offices.  However,  we  located 
11  lobbying  activity  disclosure  forms  that  were  not  forwarded  to 
the  Director  of  Defense  Procurement  including  the  5  that  should 
have  already  been  submitted  to  Congress.  Based  on  the  additional 
forms  we  located,  we  believe  there  is  a  need  for  an  internal 
control  such  as  a  periodic  data  call  for  use  in  preparing  the 
semiannual  report. 

Defense  Contract  Audit  Agency  Involvement 

The  Defense  Contract  Audit  Agency  ( DCAA ) ,  which  is  responsible 
for  auditing  DoD  contracts,  treats  costs  made  expressly 
unallowable  by  the  Byrd  Amendment  in  the  same  manner  as  any  of 
the  other  unallowable  costs.  In  November  1990,  DCAA  issued 
guidance  to  its  staff  on  audit  coverage  of  the  Byrd  Amendment 
restrictions  during  its  audits.  DCAA  reviews  the  allowability  of 
costs  incurred  by  contractors  for  their  legislative  liaison 
activities  and  for  consultants.  DCAA  evaluates  the  contractors' 
internal  controls  for  ensuring  that  unallowable  costs  are 
identified  and  excluded  from  contract  proposals,  billings,  and 
claims  submitted  to  the  Government.  DCAA  also  assesses  the  risk 
of  whether  unallowable  costs  have  been  or  will  be  charged  to  the 
Government . 

Much  of  DCAA ' s  recent  audit  coverage  related  to  the  approval  of 
contractor  overhead  rates  for  years  before  the  Byrd  Amendment 
became  effective.  These  overhead  audits  examine  costs  that  are 
charged  to  indirect  expense  accounts.  DCAA  has  historically 
questioned  the  allowability  of  many  costs  because  of  inadequate 
documentation  to  support  reasonableness.  The  results  of  DCAA 
audit  work  are  provided  to  the  contracting  officer  who  negotiates 
costs,  payments,  and  contract  terms  and  conditions  with  the 
contractor . 
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DCAA  can  be  a  control  mechanism  to  verify  that  contractors  filed 
a  lobbying  disclosure  form  when  needed.  DCAA  audit  guidance 
relative  to  the  Byrd  Amendment  restrictions  does  not  currently 
include  steps  for  assessing  compliance  with  Byrd  Amendment 
disclosure  requirements.  We  believe  that  DCAA  should  also 
examine  this  area  because  DCAA  has  access  to  contractor  records 
that  show  lobbying  activities  and  whether  the  lobbying  costs  were 
allowable  or  unallowable.  This  examination  will  require  review 
of  documentation  for  consultant  costs  that  the  contractors  are 
treating  as  unallowable  and  not  charging  to  the  Government.  This 
is  a  necessary  first  step  to  provide  the  DCAA  the  ability  to 
identify  any  violations  that  are  subject  to  monetary  fines. 

Responsibility  for  Identification  of  Lobbying  Activities 

As  conveyed  to  us  by  officials  outside  of  DoD  contracting 
activities,  the  Byrd  Amendment  restrictions  are  not  understood 
because  guidance  on  the  Byrd  Amendment  was  not  widely 
distributed.  Also,  there  was  little  coverage  on  the  Byrd 
Amendment  in  training  courses.  When  large  contracts  and 
modifications  are  involved,  senior  DoD  officials  and  program 
officials  are  more  likely  to  be  lobbied  by  contractors  and  their 
consultants  than  are  contracting  officers.  Although  the  DoD 
guidance  on  the  Byrd  Amendment  was  circulated  to  contracting 
offices,  senior  DoD  officials  who  are  program  officials  and 
commanders  of  major  commands,  did  not  receive  the  DoD  guidance. 
Governmental  affairs  consultants  employed  by  the  contractors  we 
reviewed  had  contacts  with  high-level  DoD  officials  to  discuss 
program  requirements  and  budget  matters.  Many  of  these 
consultants  were  former  high-ranking  military  personnel  or  senior 
Government  officials,  who  typically  do  not  deal  with  contracting 
personnel,  but  with  senior  managers.  We  believe  that  compliance 
with  the  Amendment  might  be  enhanced  if  the  Secretary  of  Defense 
issued  a  Department-wide  notice  on  the  Byrd  Amendment 
prohibitions  and  disclosure  requirements.  In  addition,  DoD 
should  develop  forms  for  use  by  senior  officials  to  report 
lobbying  efforts  and  suspected  violations  of  the  Byrd  Amendment. 

Further  Guidance  Needed 


Seven  of  the  twenty-one  disclosure  forms  we  examined  were 
submitted  only  because  the  contractor  or  grantee  was  uncertain 
whether  its  activities  were  covered  by  the  Byrd  Amendment.  Both 
DoD  and  contractor  officials  stated  that  the  Byrd  Amendment  and 
its  implementing  instructions  are  not  easy  to  follow.  There  are 
exemptions  to  when  a  lobbying  disclosure  form  should  be  filed  in 
the  current  guidance.  In  addition,  contractors  and  DoD  personnel 
also  had  difficulty  interpreting  when  the  Byrd  Amendment 
prohibitions  and  disclosure  requirements  came  into  effect  for  the 
lobbying  activities  relating  to  ongoing  major  programs  that  have 
follow-on  sole-source  contracts.  There  is  a  need  for  additional 
guidance  from  OMB  to  clarify  this  area.  We  believe  the  guidance 
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should  use  the  existing  FAR  cost  principles  related  to  executive 
and  legislative  lobbying  and  selling  costs.  The  cost  principles 
will  help  differentiate  between  program  and  contract  lobbying 
activities  when  one  contractor  is  the  producer  of  a  weapon  system 
that  is  purchased  through  use  of  follow-on  sole-source  contracts 
over  a  period  of  time.  The  clarification  would  provide  a  basis 
for  a  contractor  to  determine  when  a  disclosure  form  is  needed. 
The  guidance  could  be  clarified  to  show  that  costs  properly 
classified  and  made  unallowable  under  FAR  31.205-22,  “Legislative 
Lobbying  Costs,"  and  FAR  31.205-50,  "Executive  Lobbying  Costs," 
when  incurred  by  consultants  on  behalf  of  a  prospective 
contractor,  represent  activities  that  require  the  filing  of  a 
disclosure  form.  DCAA  can  then  use  this  guidance  to  help 
determine  if  a  contractor  should  have,  but  had  not,  filed  a 
disclosure  form.  As  now  interpreted  by  most  contractors,  the 
Byrd  Amendment  has  had  virtually  no  effect  on  their  precontract 

communications  with  the  Government. 

> 

RECOMMENDATIONS,  MANAGEMENT  COMMENTS,  AND  REVIEW  RESPONSE 

1.  We  recommend  that  the  Office  of  Management  and  Budget  issue 
guidance  to  Federal  agencies  that  clarifies,  in  the  context  of 
the  cost  principles  contained  in  Federal  Acquisition  Regulation 
Part  31,  the  difference  between  program  and  contract/grant 
lobbying  as  it  relates  to  follow-on  sole-source  contracts  or 
grants  for  ongoing  programs. 

Executive  Associate  Director,  Office  of  Management  and  Budget 
comments.  The  Executive  Associate  Director  concurred  with  the 
recommendation  and  stated  that  implementation  would  proceed 
immediately  upon  receipt  of  the  final  audit  report. 

2.  We  recommend  that  the  Director  of  Defense  Procurement: 

a.  Prepare  a  DoD-wide  notice  for  signature  by  the  Secretary 
of  Defense  to  inform  senior  officials  in  the  DoD  Components  of 
Byrd  Amendment  restrictions  and  disclosure  requirements. 

b.  Develop  statements  and  forms  used  by  senior  officials  in 
DoD  to  report  persons  lobbying  them  and  any  suspected  violations 
of  the  Byrd  Amendment  to  a  designated  official. 

c.  Develop  a  training  module  for  use  by  DoD  Components  to 
make  DoD  officials  aware  of  the  requirements  of  the  Byrd 
Amendment • 

d.  Establish  a  procedure  for  a  periodic  data  call  for 
lobbying  activity  disclosure  forms  that  are  reported  to  Congress. 
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Director  of  Defense  Procurement  comments.  The  Director 
nonconcur red  with  the  recommendations  and  stated  that  the 
recommendations  would  add  bureaucratic  requirements  to  an  already 
clogged  and  overburdened  system.  The  Director  believed 
Recommendation  2. a.  was  unnecessary  since  no  improper  lobbying 
was  disclosed.  For  Recommendation  2.b.,  the  Director  did  not 
believe  that  it  was  appropriate  to  include  Byrd  Amendment 
monitoring  requirements  in  the  guidance  for  annual  ethics 
statements  filed  by  DoD  officials.  The  Director  also  commented 
that  implementation  of  Recommendation  2.c.  did  not  seem 
cost-effective  because  contracting  personnel  were  aware  of  Byrd 
Amendment  requirements.  For  Recommendation  2.d.,  the  Director 
noted  that  the  collection  of  statistical  information  would  be 
burdensome  and  expensive.  The  Director  stated  that  they  would 
emphasize  to  the  Services  and  Agencies  the  importance  of  the 
disclosure  reporting  requirements. 

Review  response.  Based  on  the  Director's  comments,  we 
revised  Recommendations  2.b.  and  2.d.  for  the  final  report.  The 
intent  of  the  recommendations  is  to  promote  an  awareness  on  the 
part  of  those  officials  who  are  most  likely  subject  to  be  lobbied 
and  to  establish  control  mechanisms  that  would  improve  compliance 
with  the  lobbying  disclosure  and  reporting  requirements.  The 
absence  of  any  disclosure  of  improper  lobbying  during  this  review 
should  not  be  construed  to  mean  that  such  lobbying  has  not 
occurred  or  will  not  occur  in  the  future.  Also,  Recommendation 

2. c.  is  directed  more  toward  program  officials  and  not  just 
contracting  personnel  as  the  Director  commented.  We  request  that 
management  reconsider  its  position  when  responding  to 
Recommendation  2. a.,  2.b.,  2.c.,  and  2.d.  in  the  final  report. 
Also,  the  concluding  comments  made  by  the  Defense  Contract  Audit 
Agency  in  response  to  Recommendation  3.  reinforce  the  need  for 
the  Director  to  initiate  corrective  action. 

3.  We  recommend  that  the  Director,  Defense  Contract  Audit  Agency 
establish  procedures  for  the  reviews  of  contractor  lobbying  and 
agency  liaison  costs,  for  audit  personnel  to  use  in  determining 
if  lobbying  activities  subject  to  Byrd  Amendment  were  reported  on 
lobbying  activity  disclosure  forms. 

Defense  Contract  Audit  Agency  comments.  The  Assistant 
Director,  Policy  and  Plans,  Defense  Contract  Audit  Agency  agreed 
in  principal  with  Recommendation  3.  The  Assistant  Director  added 
that  clarifying  guidance  as  to  the  exact  nature  of  unallowable 
and  disclosable  lobbying  and  specific  record  keeping  requirements 
for  contractors  to  follow  would  be  needed  to  make  audit  efforts 
meaningful.  The  Assistant  Director  also  addressed  the  need  for 
DoD  officials  to  report  instances  of  lobbying  to  a  designated 
official  as  a  means  of  enforcing  the  Byrd  Amendment. 
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$  1352.  Limitation  on  u»e  of  appropriated  fund*  to  influence  certain  Federal 
contracting  and  financial  transaction* 

(a)(1)  None  of  the  funds  appropriated  by  any  Act  may  be  expended  by  the 
recipient  of  a  Federal  contract,  grant,  loan,  or  cooperative  agreement  to  pay  any 
person  for  influencing  or  attempting  to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection  with  any  Federal  action  described  in 
paragraph  (2)  of  this  subsection. 

(2)  The  prohibition  in  paragraph  (1)  of  this  subsection  applies  with  respect  to  the 
following  Federal  actions: 

(A)  The  awarding  of  any  Federal  contract 

(B)  The  making  of  any  Federal  grant 

<C)  The  making  of  any  Federal  loan. 

(D)  The  entering  into  of  any  cooperative  agreement 

(E)  The  extension,  continuation,  renewal,  amendment  or  modification  of  any 
Federal  contract  grant  loan,  or  cooperative  agreement 

(bXl)  Each  person  who  requests  or  receives  a  Federal  contract  grant  loan,  or 
cooperative  agreement  from  an  agency  or  requests  or  receives  from  an  agency  a 
commitment  providing  for  the  United  States  to  insure  or  guarantee  a  loan  shall  file 
with  that  agency,  in  accordance  with  paragraph  (4)  of  this  subsection— 

(A)  a  written  declaration  described  in  paragraph  (2)  or  (3)  of  this  subsection, 
as  the  case  may  be;  and 

(B)  copies  of  all  declarations  received  by  such  person  under  paragraph  (5). 

(2)  A  declaration  filed  by  a  person  pursuant  to  paragraph  (1XA)  of  this  subsection 
in  connection  with  a  Federal  contract,  grant,  loan,  or  cooperative  agreement  shall 
contain — 

(A)  a  statement  setting  forth  whether  such  person— 

(i)  has  made  any  payment  with  respect  to  that  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  using  funds  other  than  appropriated  funds, 
which  would  be  prohibited  by  subsection  <s)  of  this  section  if  the  payment 
were  paid 'for  with  appropriated  funds;  or 

(ii)  has  agreed  to  make  any  such  payment; 

(B)  with  respect  to  each  such  payment  (if  any)  and  each  such  agreement  (if 
any>— 

(i)  the  name  and  address  of  each  person  paid,  to  be  paid,  or  reasonably 
expected  to  be  paid; 

(il)  the  name  and  address  of  each  individual  performing  the  services  for 
which  such  payment  is  made,  to  be  made,  or  reasonably  expected  to  be 
made; 

(iii)  the  amount  paid,  to  be  paid,  or  reasonably  expected  to  be  paid, 

(iv)  how  the  person  was  paid,  is  to  be  paid,  or  is  reasonably  expected  to 
be  paid;  and 

(v)  the  activity  for  which  the  person  was  paid,  is  to  be  paid,  or  is 
reasonably  expected  to  be  paid;  and 

(C)  a  certification  that  the  person  making  the  declaration  has  not  made,  and 
will  not  make,  any  payment  prohibited  by  subsection  (a). 

(3)  A  declaration  filed  by  a  person  pursuant  to  paragraph  (1XA)  of  this  subsection 
in  connection  with  a  commitment  providing  for  the  United  States  to  insure  or 
guarantee  a  loan  shall  contain — 

(A)  a  statement  setting  forth  whether  such  person— 
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(i)  has  made  any  payment  tb  influence  or  attempt  to  influence  an  officer 
or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with 
that  loan  insurance  or  guaranty;  or 

(ii)  has  agreed  to  make  any  such  payment;  and 

(B)  with  respect  to  each  such  payment  (if  any)  and  each  such  agreement  (if 
any),  the  information  described  in  paragraph  (2KB)  of  this  subsection. 

(4)  A  person  referred  to  in  paragraph  (1KA)  of  this  subsection  shall  file  a 
declaration  referred  to  in  that  paragraph — 

(A)  with  each  submission  by  such  person  that  initiates  agency  consideration 
of  auch  person  for  award  of  a  Federal  contract,  grant,  loan,  or  cooperative 
agreement,  or  for  grant  of  a  commitment  providing  for  the  United  States  to 
insure  or  guarantee  a  loan; 

(B)  upon  receipt  by  such  person  of  a  Federal  contract,  grant,  loan,  or 
cooperative  agreement  or  of  a  commitment  providing  for  the  United  States  to 
insure  or  guarantee  a  loan,  unless  such  person  previously  filed  a  declaration 
with  respect  to  such  contract,  grant  loan,  cooperative  agreement  or  commitment 
pursuant  to  clause  (A);  and 

(C)  at  the  end  of  each  calendar  quarter  in  which  there  occurs  any  event  that 
materially  affects  the  accuracy  of  the  information  contained  in  any  declaration 
previously  filed  by  such  person  in  connection  with  such  Federal  contract,  grant, 
loan,  cooperative  agreement,  loan  insurance  commitment,  or  loan  guaranty 
commitment 

(5)  Any  person  who  requests  or  receives  from  a  person  referred  to  in  paragraph 
(1)  of  this  subsection  a  subcontract  under  a  Federal  contract  a  subgrant  or  contract 
under  a  Federal  grant  a  contract  or  subcontract  to  carry  out  any  purpose  for  which 
a  particular  Federal  loan  is  made,  or  a  contract  under  a  Federal  cooperative 
agreement  shall  be  required  to  file  with  the  person  referred  to  in  such  paragraph  a 
written  declaration  referred  to  in  clause  (A)  of  such  paragraph. 

(6MA)  The  head  of  each  agency  shall  collect  and  compile  the  information  con¬ 
tained,  pursuant  to  paragraphs  (2KB)  and  (3KB)  of  this  subsection,  in  the  statements 
filed  under  this  subsection  and,  on  May  31  and  November  30  of  each  year,  submit  to 
the  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Representatives  a  report 
containing  a  compilation  of  the  information  contained,  pursuant  to  such  paragraphs, 
in  the  .statements  received  during  the  six-month  period  ending  on  March  31  or 
September  30,  respectively,  of  that  year.  The  report  including  the  compilation,  shall 
be  available  for  public  inspection  30  days  after  receipt  of  the  report  by  the  Secretary 
and  the  Gerk. 

(B)  Notwithstanding  subparagraph  (A) — 

(i)  information  referred  to  in  subparagraph  (A)  that  involves  intelligence 
matters  shall  be  reported  only  to  the  Select  Committee  on  Intelligence  of  the 
Senate,  the  Permanent  Select  Committee  on  Intelligence  of  the  House  of 
Representatives,  and  the  Committees  on  Appropriations  of  the  Senate  and  the 
House  of  Representatives  in  accordance  with  procedures  agreed  to  by  such 
committees; 

(ii)  information  referred  to  in  subparagraph  (A)  that  is  specifically  authorixed 
under  criteria  established  by  an  Executive  order  to  be  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy,  is  classified  in  accordance  with  auch  order, 
and  is  available  only  by  special  access  shall  be  reported  only  to  the  Committee 
on  Foreign  Relations  of  the  Senate  and  the  Committee  on  Foreign  Affairs  of  the 
House  of  Representatives  or  the  Committees  on  Armed  Services  of  the  Senate 
and  the  House  of  Representatives  (whichever  such  committees  have  jurisdiction 
of  matters  involving  auch  information)  and  to  the  Committees  on  Appropriations 
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of  the  Senate  and  the  House  of  Representatives  in  accordance  with  procedures 
agreed  to  by  such  committees;  and 

(iii)  information  reported  in  accordance  with  this  subparagraph  shall  not  be 
available  for  public  inspection. 

(7)  The  Director  of  the  Office  of  Management  and  Budget,  after  consulting  with 
the  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Representatives,  shall 
issue  guidance  for  agency  implementation  of,  and  compliance  with,  the  requirements 
of  this  section. 

(CXI) 1  Any  person  who  makes  an  expenditure  prohibited  by  subsection  (a)  of  this 
section  shall  be  subject  to  a  civil  penalty  of  not  less  than  $10,000  and  not  more  than 
$100,000  for  each  such  expenditure. 

(2XA)  Any  person  who  fails  to  file  or  amend  a  declaration  required  to  be  filed  or 
amended  under  subsection  (b)  of  this  section  shall  be  subject  to  a  dvil  penalty  of  not 
less  than  $10,000  and  not  more  than  $100,000  for  each  such  failure. 

(B)  A  filing  of  a  declaration  of  a  declaration  amendment  on  or  after  the  date  on 
which  an  administrative  action  for  the  imposition  of  a  civil  penalty  under  this 
subsection  is  commenced  does  not  prevent  the  imposition  of  such  civil  penalty  for  a 
failure  occurring  before  that  date.  For  the  purposes  of  this  subparagraph,  an 
administrative  action  is  commenced  with  respect  to  a  failure  when  an  investigating 
official  determines  in  writing  to  commence  an  investigation  of  an  allegation  of  such 
failure. 

(3)  Sections  3803  (except  for  subsection  (c))f  3804,  3805,  3806,  3807,  3808,  and  3812 
of  this  title  shall  be  applied,  consistent  with  the  requirements  of  this  section,  to  the 
imposition  and  collection  of  civil  penalties  under  this  subsection. 

(4)  An  imposition  of  a  dvil  penalty  under  this  subsection  does  not  prevent  the 
United  States  from  seeking  any  other  remedy  that  the  United  States  may  have  for 
the  same  conduct  that  is  the  basis  for  the  imposition  of  such  dvil  penalty. 

(dXl)  The  official  of  each  agency  referred  to  in  paragraph  (3)  of  this  subsection 
shall  submit  to  Congress  each  year  an  evaluation  of  the  compliance  of  that  agency 
with,  and  the  effectiveness  of,  the  requirements  imposed  by  this  section  on  the 
agency,  persons  requesting  or  receiving  Federal  contracts,  grants,  loans,  or  coopera¬ 
tive  agreements  horn  that  agency,  and  persons  requesting  or  receiving  from  that 
agency  commitments  providing  for  the  United  States  to  insure  or  guarantee  loans. 

The  report  shall  be  submitted  at  the  same  time  the  agency  submits  its  annual  budget 
justifications  to  Congress. 

(2)  The  report  of  an  agency  under  paragraph  (1)  of  this  subsection  shall  include 
the  following: 

(A)  All  alleged  violations  of  the  requirements  of  subsections  (a)  and  (b)  of  this 
section,  relating  to  the  agency's  Federal  actions  referred  to  in  such  subsections, 
during  the  year  covered  by  the  report 

(B)  The  actions  taken  by  the  head  of  the  agency  in  such  year  with  respect  to 
those  alleged  violations  and  any  alleged  violations  of  subsections  (a)  and  (Wo. f 
this  section  that  occurred  before  such  year,  including  the  amounts  of  civil 
penalties  imposed  by  the  head  of  such  agency  in  such  year,  if  any. 

(3)  The  Inspector  General  of  an  agency  shall  prepare  and  submit  the  annual 
report  of  the  agency  required  by  paragraph  (1)  of  this  subsection.  In  the  case  of  an 
agency  that  does  not  have  an  inspector  general,  the  agency  official  comparable  to  an 
inspector  general  shall  prepare  and  submit  the  annual  report,  or,  if  there  is  no  such 
comparable  official,  the  head  of  the  agency  shall  prepare  and  submit  such  annual 
report. 
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(tXlXA)  Subsection  (»X1)  of  this  section  does  not  apply  in  the  ease  of  a  payment 
of  reasonable  compensation  made  to  an  officer  or  employee  of  a  person  requesting 
or  receiving  a  Federal  contract,  grant,  loan,  or  cooperative  agreement  to  the  extent 
that  the  payment  is  for  agency  and  legislative  liaison  activities  not  directly  related  to 
a  Federal  action  referred  to  in  subsection  (aX2)  of  this  section. 

(B)  Subsection  (aXD  of  this  section  does  not  prohibit  any  reasonable  payment  to  a 
person  in  connection  with,  or  any  payment  of  reasonable  compensation  to  an  officer 
or  employee  of  a  person  requesting  or  receiving,  a  Federal  contract,  grant,  loan,  or 
cooperative  agreement  or  an  extension,  continuation,  renewal,  amendment,  or  modifi* 
cation  of  a  Federal  contract,  grant,  loan,  or  cooperative  agreement  if  the  payment  is 
for  professional  or  technical  services  rendered  directly  in  the  preparation,  submis¬ 
sion,  or  negotiation  of  any  bid,  proposal,  or  application  for  that  Federal  contract, 
grant,  loan,  or  cooperative  agreement  or  for  meeting  requirements  imposed  by  or 
pursuant  to  law  as  a  condition  for  receiving  that  Federal  contract,  grant  loan,  or 
cooperative  agreement 

(C)  Nothing  in  this  paragraph  shall  be  construed  as  permitting  the  use  of 
appropirated *  funds  for  making  any  payment  prohibited  in  or  pursuant  to  any  other 
provision  of  law * 

(2)  The  reporting  requirement  in  subsection  (b)  of  this  section  shall  not  apply  to 
any  person  with  respect  to— 

(A)  payments  of  reasonable  compensation  made  to  regularly  employed  offi¬ 
cers  or  employees  of  a  person  requesting  or  receiving  a  Federal  contract  grant 
loan,  or  cooperative  agreement  or  a  commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan; 

(B)  a  request  for  or  receipt  of  a  contract  (other  than  a  contract  referred  to  in 
clause  (C)),  grant  cooperative  agreement  subcontract  (other  than  a  subcontract 
referred  to  in  clause  (C)),  or  subgr&nt  that  does  not  exceed  2100,000;  and 

(C)  a  request  for  or  receipt  of  a  loan,  or  a  commitment  providing  for  the 
United  States  to  insure  or  guarantee  a  loan,  that  does  not  exceed  2150,000,  or 
the  single  family  maximum  mortgage  limit  for  affected  programs,  whichever  is 
greater,  including  a  contract  or  subcontract  to  carry  out  any  purpose  for  which 
such  a  loan  is  made. 

(f)  The  Secretary  of  Defense  may  exempt  a  Federal  action  described  in  subsection 
(a)(2)  from  the  prohibition  in  subsection  (aXl)  whenever  the  Secretary  determines,  in 
writing,  that  such  an  exemption  is  in  the  national  interest.  The  Secretary  shall 
transmit  a  copy  of  each  such  written  exemption  to  Congress  immediately  after 
making  such  determination. 

(g)  The  head  of  each  Federal  agency  shall  take  such  actions  as  are  necessary  to 
ensure  that  the  provisions  of  this  section  are  vigorously  implemented  and  enforced  in 
such  agency. 

(h)  As  used  in  this  section: 

(I)  The  term  "recipient",  with  respect  to  funds  received  in  connection  with  a 
Federal  contract,  grant,  loan,  or  cooperative  agreement— 

(A)  includes  the  contractors,  subcontractors,  or  subgrantees  (as  the  case 
may  be)  of  the  recipient;  but 

(B)  does  not  include  an  Indian  tribe,  tribal  organization,  or  any  other 
Indian  organization  eligible  to  receive  Federal  contracts,  grants,  cooperative 
agreements,  or  loans  from  an  agency  but  only  with  respect  to  expenditures 
that  are  by  such  tribe  or  organization  for  purposes  specified  in  subsection 
(a)  and  are  permitted  by  other  Federal  law. 
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(2)  The  term  "agency"  has  the  same  meaning  provided  for  such  term  in 
section  552(f)  of  title  5,  and  includes  a  Government  corporation,  as  defined  in 
section  9101(1)  of  this  title. 

(3)  The  term  “person"— 

(A)  includes  an  individual,  corporation,  company,  association,  authority, 
firm,  partnership,  society.  State,  and  local  government,  regardless  of  wheth¬ 
er  such  entity  is  operated  for  profit  or  not  for  profit;  but 

(B)  does  not  include  an  Indian  tribe,  tribal  organisation,  or  any  other 
Indian  organization  eligible  to  receive  Federal  contracts,  grants,  cooperative 
agreements,  or  loans  from  an  agency  but  only  with  respect  to  expenditures 
by  such  tribe  or  organization  that  are  made  for  purposes  specified  in 
subsection  (a)  and  are  permitted  by  other  Federal  law. 

(4)  The  term  “State"  meins  a  State  of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  a  territory  or  possession  of  the 
United  States,  an  agency  or  instrumentality  of  a  State,  and  a  multi-State, 
regional,  or  interstate  entity  having  governmental  duties  and  powers. 

(5)  The  term  “local  government"  means  a  unit  of  government  in  a  State  and, 
if  chartered,  established,  or  otherwise  recognized  by  a  State  for  the  performance 
of  a  governmental  duty,  the  following  entities: 

(A)  A  local  public  authority. 

(B)  A  special  district 

(C)  An  intrastate  district 

(D)  A  council  of  governments. 

(EVA  sponsor  group  representative  organization. 

(F)  Any  other  instrumentality  of  a  local  government 

C6)(A>  The  terms  "Federal  contract",  "Federal  grant",  "Federal  cooperative 
agreement"  mean,  respectively— 

(I)  a  contract  awarded  by  an  agency; 

(ii)  a  grant  made  by  an  agency  or  a  direct  appropriation  made  by  law  to 
any  person;  and 

(Hi)  a  cooperative  agreement  entered  into  by  an  agency. 

(B)  Such  terms  do  not  include— 

(i)  direct  United  States  cash  assistance  to  an  individual; 

(ii)  a  loan; 

(Ui)  loan  insurance;  or 

(It)  a  loan  guaranty. 

(7)  The  term  "Federal  loan"  means  a  loan  made  by  an  agency 4  Such  term 
does  not  include  loan  insurance  or  a  loan  guaranty  4 

(8)  The  term  "reasonable  payment"  means,  with  respect  to  professional  and 
other  technical  services,  a  payment  in  an  amount  that  is  consistent  with  the 
amount  normally  paid  for  such  services  in  the  private  sector. 

(9)  The  term  "reasonable  compensation"  means,  with  respect  to  a  regularly 
employed  officer  or  employee  of  any  person,  compensation  that  is  consistent 
with  the  normal  compensation  for  such  officer  or  employee  for  work  that  is  not 
furnished  to,  not  funded  by,  or  not  furnished  in  cooperation  with  the  Federal 
Government 

(10)  The  term  "regularly  employed"  with  respect  to  an  officer  or  employee  of 
a  person  requesting  or  receiving  a  Federal  contract,  grant  loan,  or  cooperative 
agreement  or  a  commitment  providing  for  the  United  States  to  insure  or 
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guarantee  a  loan,  means  an  officer  or  employee  who  is  employed  by  such  person 
for  at  least  130  working  days  within  one  year  immediately  preceding  the  date  of 
the  submission  that  initiates  agency  consideration  of  such  person  for  receipt  of 
such  contract,  grant,  loan,  cooperative  agreement,  loan  insurance  commitment, 
or  loan  guaranty  commitment. 

(11)  The  terms  "Indian  tribe"  and  "tribal  organisation"  have  the  meaning 
provided  in  section  4  of  the  Indian  Self-Determination  and  Education  Assistance 
Act  (26  U.S.C.  460b). 

(Added  Pub.L.  101-121,  Title  Ill,  |  SltyiXD.  Oct  23,  1989,  103  Stat  750,  and  amended  Pub.L 
101-612,  |  320,  Nov.  6,  1990,  104  Sut  1977.) 

1  So  in  original.  Probably  should  read  “(cXlT 

2  So  in  original.  Probably  should  be  ** appropriated** 

2  So  in  original.  Probably  a  period  should  be  inserted. 

Notification  of  Compliance  Date;  Guidance  for 
Agency  Implementation.  Section  119(c)  of  Pub.L 
101-121  provided  that:  MThe  Director  of  the 
Office  of  Management  and  Budget  shall  notify  the 
head  of  each  agency  that  section  1332  of  title  31, 
United  States  Code  [this  section]  (as  added  by 
subsection  (a)),  is  to  be  complied  with  commenc¬ 
ing  60  days  after  the  date  of  the  enactment  of  this 
Act  [Oct.  23,  1989].  Not  later  than  60  days  after 
the  dale  of  the  enactment  of  this  Act  [Oct  23, 
19S9),  the  Director  of  the  Office  of  Manapmcnt 
and  Budget  shall  issue  the  guidance  required  by 
subsection  (bXT)  of  such  section  [subsec  (b)(7)  of 
this  section].** 

Library  References 

United  States  •»S2(1) 

WESTLAW  Topic  No  393. 

CLS.  United  States  f  12 2 


Historical  and  Statutory  Nous 
Effective  Date.  Section  319(d)  of  Pub.L 
101-121  provided  that:  -Section  1332  of  title  31. 
United  States  Code  (this  section]  (as  added  by 
subsection  (a)X  shall  taka  effect  with  respect  to 
Federal  contracts,  grants,  loans,  cooperative 
agreements,  loan  insurance  commitments,  and 
loan  guaranty  commitments  thst  are  entered  into 
or  made  more  than  60  days  after  the  date  of  the 
enactment  of  this  Act  [Oct  23.  1989].- 
Flrst  Report  m  May  31,  1990;  Coateat  Sec* 
turn  319(b)  of  Pub-L.  101-121  provided  that: 
“The  first  report  submitted  under  subsection 
0>X6)  of  section  1352  of  title  31.  United  States 
Code  (subsec.  <bX6)  of  this  section]  (as  added  by 
subsection  (a)).  shall  be  submitted  on  May  3L 
199a  and  shall  contain  a  compilation  relating  to 
the  statements  reodved  under  subsection  (b)  of 
such  section  [subsec.  (b)  of  this  section]  during  the 
iU*mooth  period  beginning  on  October  1.  1989  “ 
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OFFICE  OF  MANAGEMENT  AND  BUDGET 

Govemaentvide  Guidance  for  Hew  Restrictions  on  Lobbying 
AGENCY:  Office  of  Management  and  Budget 
ACTION:  Interim  Final  Guidance 

SUMMARY:  This  interim  final  guidance  is  called  for  by  Section 

319  of  Public  Law  101*121*  Section  319  generally  prohibits 
recipients  of  Federal  contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in  connection  with  a  specific 
contract,  grant,  or  loan.  Section  319  also  requires  that  each 
person  who  requests  or  receives  a  Federal  contract,  grant, 
cooperative  agreement,  loan,  or  a  Federal  commitment  to  insure  or 
guarantee  a  loan,  must  disclose  lobbying*  * 

DATE:  This  guidance  is  effective  December  .23,  1989.  Comments  on 
OMB's  interim  final  guidance  must  be  in  writing  and  must  be 
received  by  [60  days  from  publication].  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 

ADDRESS:  Office  of  Management  and  Budget,  '10300  New  Executive 

office  Building,  Washington,  DC  20503. 

PCR  FURTHER  INFORMATION  CONTACT:  For  contracts,  contact  Richard 
C.  Loeb,  Office  of  Federal  Procurement  Policy,  OMB  (telephone: 
202-395-3300) .  For  grants  and  loans,  contact  Barbara  F.  Kahlow, 
Financial  Management  Division,  OMB  (telephone:  202-395-3053). 

SUPPLEMENTARY  INFORMATION: 

A.  Background. 

on  October  23,  1989,  the  President  signed  into  law  the  Department 
of  the  Interior  and  Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1990  ("the  Act").  Section  319  of  the  Act  amends 
title  31,  United  States  Code,  by  adding  a  new  Section  1352, 
entitled  "Limitation  on  use  Of  appropriated  funds  to  influence 
certain  Federal  contracting  and  financial  transactions."  Section 
1352  takes  effect  with  respect  to  Federal  contracts,  grants, 
loans,  cooperative  agreements,  loan  insurance  commitments,  and 
loan  guarantee  commitments  that  are  entered  into  or  made  more 
than  60  days  after  the  date  of  the  enactment  of  the  Act,  l.e.r 
December  23,  1969. 

Section  1352  requires  the  Director  of  the  Office  of  Management 
and  Budget  to  issue  *  governmentwide  guidance  for  agency 
implementation  of,  and  compliance  with,  the  requirements  of  this 
section.  The  conference  Report  indicates  that  the  conferees 
"expect  that  all  agencies  shall  expeditiously  promulgate 
regulations  to  Implement  the  requirements  of  this  section,  and 
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that  all  aueh  relation*  aha  11  ba  uniform  and  ahaU  coaply  with 
tha  govsrnaant-wlda  guidance  issued  by  tha  Director  of  the  Office 
of  Xutgmnt  and  Budget  pursuant  to  paragraph  (b)(7)*  Also* 
major  aganelas,  as  dasignatad  by  OMB*  shall  issua  a  common  rula 
coaplylng  with  tha  guidance  laauad  by  OMB*" 

B.  Xntaria  Pinal  Guidance. 

OMB' a  lntaria  final  guldanea  is  praparad  in  regulation  format  to 
facilitate  its  usa  by  tha  executive  d apartments  and  aganelas  in 
praparlng  tha  common  rula  called  dor  in  tha  Conference  Report. 
Thar  a  will  ba  two  common  '  rulas  •.  issued  by  tha  axacutiva 
departaants  and  agencies  aa  Interim  final  rules  within  90  days  of 
this  interim  final  guidance*  a  common  rule  to  appear  in  tha 
Federal  Aogulsition  Ragulation  (FAR)  for  most  contract a*  and  a 
common  rula  for  contracts  not  subject  to  tha  FAR,  grants*  loans*- 
cooperative  agreements*  loam  -insurance  commitments*,  and  loan 
guarantee  commitments  (*nonpr©euresent*) •  -The  FAR  common  rula 
will  contain  tha  sams  submtanc#  as  tha  pMB  guidance*  ‘  without 
aleboretion,  but  will  be  reformatted,  with  additional 
instructions.  Tha  nonprocurement  common  rule  will  be  verbatim  to 
the  OKB  guidance.  All  three  documents  (OKB 'a  interim  final 
guidance  end  the  two  interim  final  common  rulas)  will  share  a 
public  docket*  The  final  versions  of  all  three  will.be  published 
a  Imul  taneously  • 

The  FAR  common  rula  will  ba  eo-slgned  by  tha  three  agencies  (the 
Department  of  Defense*  the  General  Serviees  Administration*  and 
the  Rational  Aeronautics  and  Specs  Administration)  authorised  to 
issue  the  FAR  rulemaking,  effective  for  ell  executive  departments 
end  agencies.  -The  nonprocurement  coaaon  rule  will  be  signed  by 
the  following  29  major  agencies*  Departments  of  Agriculture, 
Como  area.  Defense*  Education*  Energy,  Health  end  Hunan  Services, 
Housing  and  Urban  Development,  Interior*  Justice*  tabor.  State* 
Transportation,  Treasury*  Veterans  Affairs*  ACTION,  Agency  for 
International  Development*  Environmental  Protection  Agency* 
Export'Xsport  Bank  of  the .  United  states.  Federal  Emergency 
Management  Agency*  General  Services  Administration*  National 
Aeronautics  and  Space  Administration,  National  Endowment  for  the 
Arts*  Rational  Endowment  for  the  Humanities*  National  science 
Foundation*  Overseas  Private  Investment  Corporation,  Peace  Corps, 
6mall  Business  Administration,  Tennessee  Valley  Authority  and 
Onited  States  Information  Agency. 

The  following  Circulars  of  the  Office  of  Management  and  Budget 
(OKB)  will  be  revised  to  Indicate  s  cross  reference  to.  the 
requirements  in  the  OKB  guidance*  CHB  Circular  l*Ji,  "Cost 
Principles  for  Educational  Institutions* *  OMB  Circular  1*M* 
•Cost  Principles  for  State  end  bocal  Governments**  end.  OKB 
Circular  A-123,  "Cost  Principles  for  Monprofit  Organisations.* 
Coats  made  specifically  unallowable  by  the  requirements  In  the 
guidance  are  not  made  allowable  under  any  of  the  provisions  of 

'  a 
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*k„,  circulars.  Conversely,  costs  that  srs  specifically 
unallowable  under  ths  provie  ions  ©f  these  Circulars  ars  not  «ada 
allowable  under  the  requirements  In  the  guidance. 

coats  sad#  specifically  unallowable  by  ths  requirements  in  the 
^  «ldanca  will  not  be  mads  allovabls  undsr  any  of  ths 
^revisions  of  ths  PAR.  Conversely,  coats  that  are  specifically 
KuSSL  .Provision,  of  FAR  ars  not  mad. 

allovabls  under  ths  requirements  in  ths  OKb  guidance. 

The  outdance  calls  for  an  annual  report  to  be  prepared  by  each 
inloictor General  and  to' be  submitted  to  Congress.*  Copies  of 
thasa  reports  should  be  forwarded  to  the  Financial  Management 
Division  of  o»  as  veil. 

The  guidance  also  calls  for  semi-annual  compilations  of 
disclosure  reports  to  be  prepared  by  each  agency  and  to.  be 
submitted  to  Congress.  ‘Agencies  shall  submit  a  •negative*  report 
if  no  disclosure  reports  vers  received. 

C.  paperwork  Reduction  Act. 

This  Interim  final  guidance  contains  Information  collection 
requirements.  Accordingly,  e  Paperwork  Reduction  Act  emergency 
approval  vae  requested  pursuant  to  44  0.B.C.  5507 (g)  end  5  C.F.R. 
1320.lt  and  was  granted  under  OKB  control  number  0341-0044.  OKB 
Mtlmates  the  reporting  burden  for  this  information  collection  to  • 
.average  50  minutes  per  response.  The  time  necessary  for  tiling 
I  the  first  disclosure  may  differ  from  that  for  the  subsequent 
disclosures.  However,  la  the  absence  of  experience  with  such 
reporting,  OKB  does  not  have  sufficient  data  to  determine  the 
universe  of  total  covered  Federal  actions  or  the  volume  -of 
activity  that  will  be  affected  by  this  guidance.  Therefore,  an 
estimate  of  the  total  burden  of  this  information  collection 
requires  ant  is  not  provided  et  this  time.  Public  comment  is 
requested  to  assist  in  accurately  estimating  thq  burden  of  this 
information  collection,  including*  (1)  estimates  of  the  amount 
of  time  required  to  comply  with  this  reporting  requirement,  (3) 
estimates  of  the  number  of  expected  disclosure  reports,  and  -(5) 
the  besls  for  these  estimates..-  OKB  la  also  interested  in 
comments  on  the  feasibility  of  electronic  or  other  methods  for 
filing  the  information  on  the  .disclosure .  standard  form  -to  -the 
Federal  Govarnaant* 


ILl chard  G#  Darsaa 
Director. . 
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rART  _ -  KEW  RESTRICTIONS  OK  lOBBYDW 

Subpart  A  “  Ceoere! 


****100  Condition*  on  ui*  of  fund*. 
.105  Definitions. 

.110  certification  and  Diacloaura. 


Subpart 

.200 

.205 

.210 


B  -  Activities  by  Own  Employee* 
Agency  end  legislative  liaison. 
Profeaelonal  end  technical  services. 
Reporting. 


Subpart 

.200 


C  -  Activities  by  Other  than  Own  Employees 
Professional  end  technical  service*. 


Subpart  V  ~  Penalties  end  Enforcement 

_ .400  Penalties. 

"”.405  Penalty  procedures. 

.410  Enforcement. 


Subpart  E  -  Exemptions 

.500  Secretary  of  Defense. 


Subpart 


p  -  Agency  Reports 
Semi-annual  compilation. 
Inspector  General  report. 


x  to  Part _ *  Certification  Regarding  Lobbying 

Appendix  A  to  Part _  -  Disclosure  Pore  to  Report  Lobbying 

Appendix  C  to  Pert  ___  -  Contract  Clause 

Authority*  Section  515,  Public  Lav  101-121  (21  U.6.C.  1352) » 
[citation  to  Agancy  rulemaking  authority!. 


Subpart  A  -  Caneral 
( _ _.100  Conditions  on  ess  of  funds. 

(s)  Mo  appropriated  funds  say  ba  expanded  by  the  recipient  of  s 
Federal  contract,  grant,  loan,  or  cooperative  agreeaent  to  pay 
any  pareon  for  Influencing  or  atteapting  to  Influence  an  officer 
or  employee  of  any  agancy,  e  Member  of  Congress,  sn  officer  or 
employee  of  Congress,  or  sn  employe*  of  a  Member  of  Congress  in 
connection  with  any  of  the  following  covered  federal  actions i ' 
the  awarding  of  any  Federal  contract,  the  making  of  any  Federal 
grant,  the  making  ef  any  federal  loan,  the  entering  into  of  any 
cooperative  agreement,  end  the  extension,  continuation,  renewal. 
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amendment,  or  modification  of  any  Federal  contract,  grant,  loan, 
or  cooperative  agreement, 

(b)  Each  person  who  requests  or  receives  from  an  agency  a 

Federal  contract,  grant,  loan,  or  cooperative  agreement  shall 
file  with  that  agency  a  certification,  set  forth  in  Appendix  A, 
that  the  person  has  not  made,  and  will  not  make,  any  payment 
prohibited  by  paragraph  (a)  of  this  section. 

(c)  Each  person  who  requests  or  receives  from  an  agency  a 

Federal  contract,  grant,  loan,  or  a  cooperative  agreement  shall 
file  with  that  agency  a  disclosure  form,  set  forth  in  Appendix  8, 
if  such  person  has  made  or  has  agreed  to  make  any  payment  using 
nonappropriated  funds  (to  include  profits  from  any  covered 

Federal  action) ,  which  vould  be  prohibited  under  paragraph  (a)  of 
this  section  if  paid  for  with  appropriated  funds. 

(d)  Each  person  who  requests  or  receives  from  an  agency  a 

commitment  providing  for  the  United  States  to  insure  or  guarantee 
a  loan  shall  file  with  that  agency  a  statement,  set  forth  in 
Appendix  A,  whether  that  person  has  made  or  has  agreed  to  make 

any  payment  to,  influence  or  attempt  to  influence  an  officer  or 

employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 

employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  that  loan'  insurance  or  guarantee. 

(e)  Each  person  who  requests  or  receives  from  an  agency  a 

commitment  providing  for  the  United  States  to  insure  or  guarantee 
a  loan  shall  file  with  that  agency  a  disclosure  form,  set  forth 
in  Appendix  B,  if  that  person  has  made  or  has  agreed  to  make  any 
payment  to  influence  or  attempt  to  influence  an  officer  or 
employee  of  any.  agency, .  a  Member  of  Congress,  an  officer  *  or 

employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  that  loan  Insurance  or  guarantee. 

( _ .105  Definitions. 

For  purposes  of  this  part: 

(a)  Aaencv.  as  defined  in  5  U.S.C.  552(f),  includes  Federal 
executive  departments  and  agencies  as  well  as  independent 
regulatory  commissions  and  Government  corporations,  as  defined  in 
31  U.S.C.  9101(1).. 

(b)  covered  Federal  action  means  any  of  the  following  Federal 
actions: 

(1)  The  awarding  of  any  Federal  contract; 

(2)  The  making  of  any  Federal  grant: 

(3)  The  making  of  any  Federal  loan: 

(4)  The  entering  into  of  any  cooperative  agreement;  and, 

(5)  The  •  extension,  continuation,  renewal,  •  amendment,  or 


APPENDIX  B:  OMB  GOVERNMENTWIDE  GUIDANCE  FOR  NEW 
RESTRICTIONS  ON  LOBBYING  -  INTERIM  FINAL  GUIDANCE 
(Continued) 


KrfUUr  /  Vol  H.  No-  W  I  Wtdnwd»y.  Dwalut  ».  1*eQ  /  Notice! 


modification  of  any  Feder n  contract,  grant,  loan,  or 
coop«r*tlv«  igriuint.  r  ,  . 

Covered  federal  action  does  not  include  racalvlng  from  an  agancy 
a  coaaltaant  providing  for  the  Onited  States  to  lnaura  or 
guarantaa  a  loan,  *  loan  guarantees  and  loan  insurance  ara 
addraaaad  independently  within  this  part, 

lc)  Federal  contract  »aana  an  acquisition  contract  awarded  by  an 
agancy,  including  those  subject  to  the  federal  Acquisition 
Peculation  (TAB) ,  and  any  other  acquisition  contract  for  real  or 
personal  property  or  services  not  subject  to  the  FAR, 

(d)  cooperative  agreement  naans  a  cooperative  agreeaent 
entered  into  by  an  agency, 

(e)  Federal  grant  naans  an  award  of  financial  assistance  in  the 
for*  of  money,  or  property  in  lieu  of  no  nay,  by  the  Federal 
Government  or  a  direct  appropriation  made  by  lav  to  any  person. 

tern  does  not  include  technical  assistance  which  provides 
services  instead  of  noney,  or  other  asalstanee  in  the  fore  of 
revenue  sharing,  loans,  loan  guarantees,  loan  insurance,  interest 
subsidies,  insurance,  or  direct  Onited  States  cash  assistance  to 
an  individual* 

It)  Federal  loan  naans  a  loan  nade  by  an  agency.  The  tern  does 
not  include  loan  guarantee  or  loan  insurance. 

(«)  Tndlan  tribe  and  tribal .  Stganlntloa  have  the  meaning 
provided  in  section  4  of  the  Indian  Self-Determination  and 
education  Assistance  Act  <15  O.S.C.  450*).  Alaakan  Katies  are 
included  under  the  definitions  of  Indian  tribes  in  that  Act. 

n»)  influencing  or  attempting  to  Influence  means  Baking,  with 
the  intent  to  influence,  any  communication  to  or  appearance 
before  an  officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  eaployee  of  Congress,  or  an  eaployee  of  a 
Member  of  Congress  in  connection  with  any  covered  Federal  action. 

(i)  Loan  guarantee  and  loan  insurance  seen  an' agency ‘a  guarantee 
or  insurance  of  a  loan  Bade  by*a  person. 

Mi  tgcal  government  Beans  a  unit  of  govern»ent  In  a  State  and, 
if  charter ed .  established ,  or  otherwise  recognised  by  a  State  for 
the  performance  of  a  governmental  duty,  including  a  local  public 
authority,  a  special  district,  an  intrastate  district,  a  council 
of  governments,  a  sponsor  group  representative  organisation,,  and 
any  other  instrumentality  of  a  local  government. 

(k)  Officer  or  eanlovee  of  an  agency  includes  the  following 
individuals  who  are  employed  by  an  agency!  ...... 

(1)  An  individual  who  is  appointed  to  a  position  in  the 
Government  under  title  S,  O.S.  Code,  including  a  position 
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under  a  taeporery  appointment;  .  . 

(2)  A  member  of  tha  uniformed  service#  ee  defined 
•action  101(3),  titla  37,.  U.®.  Code; 

(3)  A  tp*citl  Covtnmnt  employe*  es  defined  in-  •action 

202,  title  It,  0.*.  Coda;  end,  • 

(4)  An  individual  who  is  .a  member  of  a  fadaral  adviaory 

committee,  as  defined  by  the  Federal  Advisory  Coaaittee  Act, 
title  9,  0.®.  Coda  appendix  2.  ... 


mj  naans  an  individual,  corporation,  coopany, 

association,  authority,  firm,  partnership,  society,  State,  and 
local  government,  regardless  of  whether  such  entity  is  operated 
for  profit  or  not  for  profit.  This  ter*  excludes  an  Indian 
.  tribe,  tribal  organisation,  or  any  other  Indian  organization  with 
respect  to  expenditures'  specifically  permitted  by  other  Federal 
law.  * 

(a)  BcaoonabH.  coapcnsatipn  oeans,  with  respect  to  a 
employed  officer  or  eaployee  of  any  person,  compensation  that  is 
consistent  with  the  normal  coapensation  for  such  officer  or 
eaployee  for  work  that  is  not  furnished  to,  not  funded  by,  or  not 
furnished  in  cooperation  with  the  Federal  Covernaent. 

(n)  BytmaMa  payment  means,  with  respect  to  professional  and 
other  technical  services,  •  payment  in  an  amount  -that  i* 
consistent  with  the  amount  normally  paid  for  -such  services  in  the 
private  sector. 

(o)  Recipient  includes  all  contractors,  subcontractors  at  any  - 
tier,  and  subgrantees  at  any  tier  of  the  recipient  of  funds 
received  in  connection  with  a  Federal  contract,  grant,  loan,  or 
cooperative  agreement.  The  term  excludes  an  Indian  tribe,  tribal 
organization,  or  any  other  Indian  organisation  with  respect  to 
expenditures  specifically  permitted  by  other  Federal  law.  - 

(p)  BMulflrly  wplmfl  i° . “ 

eaployee  of  e  pereon  requesting  or  receiving  e  Federal  contract, 
grant,  loan,  or  cooparativa  agreement  or  a  -commitment  providing 
for  the  United  state#  to  insure  or  guarantee  a  loan,  an  off  1  car 
or  employes  who  is  eaployed -by  such  pereon  for  at  least  130 
working  days  within  one  year  immediately  preceding  the  date  of 
the  submission  that  initiates  agency  consideration  of  such  parson 
for  receipt  of  such  contract,  grant,  loan,  cooperative  agreement, 
loan  insurance'  commitment,  or  loan  guarantee  commitment.  .  An 
officer  or  employee  who  is  employed  by  much  parson  for  leas  than 
130  working  day#  within  one  year  immediately  preceding  the  data 
•  of  the  submission  that  initiates  agency  consideration  of  such 
parson  shall  be  considered  to  be  regularly  employed  as  soon  as  bs 
or  she  is  employed  by  such  parson  for  130  working  days. 

(q)  state  means  a  State  of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth .  pf  Puerto  Rico,  a  territory  •  or 
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possession  of  the  United  an  agency  or  instrusentality  of 

Jj  Ptate,  end  s  sultl-State,  regional,  or  interstate  'ntlty  having 
governmental  duties  and  povers. 

( _ .no  certification  and  Disclosure. 

U)  Each  parson  shall  fils  a  eartlfieatlon,  and  a  diacloaura 
fora,  if  required,  with  aach  submission  that  initiataa  agency 
eonaldaratlon  of  such  parson  fori 

(1)  Award  of  a  Federal  contract,  grant,  or  cooparatlva 
agreesent  exceeding  $100,0001  or 

12)  An  award  of  a  Federal  loan  or  a  cossitsent  providing  tor 
tha  Unit'd  SUtaa  to  lnsura  or  guarantaa  a  loan  exceeding 
$150,000. 

(b)  Cach  parson  shall  fila  a  eartlfieatlon,  and  a  diacloaura 
for*,  if  ragvirad,  upon  racaipt  by  such  parson  oft 

Cl)  A  Padaral  contract,-'  grant,  or  cooparatlva  agreesent 
axcaadlng  $100,0001  or  ' 

(2)  a  Padaral  loan  or  a  coaaitaant  providing  for  tha  Unit'd 
States  to  lnsura  or  guarantaa  a  loan  axcaadlng  $150,000, 

unless  such  parson  previously  filed  a  -certification,  and  a 
disclosure  fora,  if  required,  under  paragraph  (a)  ‘of  this 
section.  y 

fe)  Bach  parson  shall  file  a  disclosure  Bora  at  tha  and  Of  each 
calendar  quarter  la  which  there  occurs  any  event  that  requires 
disclosure  or  that  satarially  affects  the  accuracy  of  -  the 
inforsatlon  conUinad  in  any  disclosure  fora  previously  filed  by 
such  parson  under  paragraphs  (a)  or  (b)  of  this  section.  An 
event  that  satarially  affects  tha  accuracy  of  tha  Inforsatlon 
reported  includes!  ••  •••**.• 

(1)  A  cusulatlve  increase  of  $25,000  or  sore  in  tha  asount 
paid  or  expected  to  be  paid  for  influencing  or  ettaaptlng  te 


(2)  A  change  in  tha  person(s)  or  individual (s)  influencing 
or  attespting  to  influence  a  covered  Padaral  action!  or, 

(3)  A  change  in  tha  of f leer (s),  enployee(s),  or  Mesber(s) 
contacted  to  influence  or  attespt  to  influence  m  covered 
Padaral  action. 

-  •  *  .  *  ’ 

(d)  Any  p*r*on  vho  r*qu»*ts  or  r*c«lvt»  fro*  «  person  r«r«rr* d 
to  in  paragraphs  (a)  or  (b)  of  this  sections  • 

(1)  A  subcontract  axcaadlng  $100,000  at  any  tier  under  • 
Padaral  contracts  • 

(2)  A  subgrant,  contract,  or  subcontract  exceeding  $100,000 
at  any  tier  under  a  Padaral  grant! 

(3)  A  contract  or  subcontract  exceeding  $100,000  at  any  tier 

under  a  Padaral  loan  exceeding  $150,000!  or,  ' 

(4)  A  contract  or  subcontract  exceeding  $100,000  at  any  tier 
under  a  Pederal  cooperative  agreeaant. 
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tl)  file  *  certification,  *&4  •  disclosure  tor*,  if  required, 
/  u>*  MXt  titr  tbovt. 

(•)  All  disclosure  form*,  but  not  certification*,  shill  bo 
forwarded  froi  tior  to  tlor  until  rociivod  by  ttoo  person 
referred  to  in  ptn^nphi  C*)  or  (b)  of  thi*  section.  Ihit 
person  ihill  forward  «11  disclosure  tons  to  th«  agency.  •.  . 

(fl  Any  certification  or  disclosure  for*  filed  under  paragraph 
{.)  shall  be  treated  as  a  material  representation  of  fact  upon 
which  all  receiving  tiers  shall  rely.  *  All  liability  arising  fro a 
an  erroneous  repreaentatloo  shall  be  bone  solely  by  the  tior 
tiling  that  representation  and  shall  not  be  e hared  by  any  tier 
to  which  the  erroneous  representation  is  forwarded,  tubaltting 
an  erroneoua  certification  or  dleelosure  constitutes  a  failure  to 
file  the  required  certification  or  dleelosure.  respectively.  If 
a  person  falls  to  file  a  required  certification  or  disclosure, 
the  United  State#  say  pursue  all  available  remedies,  including 
those  authorised  by  section  1)52,  title  21,  O.S.  Coda. 

ta)  for  awards  and  coaaltwesta  in  process  prior  to  December  12, 
ISIS,  but  not  aade  before  that  date,  certifications  shall  be 
required  et  award  or  eonltwent,  covering  activities  occurring 
between  December  33,  X999,  and  the  date  of  evard  or  coaaitaent. 
However,  for  awards  sad  costal  taents  in  process  prior  to  the 
December  3),  1999  effective  date  of  these  provisions,  but  not 
wade  before  December  33,  1999,  disclosure  fens  shall  not  bo 

required  at  tiaa  of  award  or  eonltnent  but  shall  be  filed  vithia 
30  days.  . 

fh)  So  reporting  is  required  for  an  activity  paid  for  with 
appropriated  funds  if  that  activity  is  allowable  under  either 
Cubpart  0  or  C. 

Subpart  S  -  Activities  by  Ova  employees  . 

( _ .300  Agency  end  legislative  lJLaisoe! 

|  #  #  •  • 

(a)  The  prohibition  on  the  use  of  appropriated  funds,  la 

(  .100  (e),  does  not  apply  .  in  the  case  of  s  pay* sot  of 
reasonable  compensation  wade  to .  an  officer  or  eaployee  of  a 
person  requesting  or  receiving  a  Federal  contract,  grant,  loon, 
or  cooperative  agreeaent  if  the  payment  is  for  agency  and 
legislative  liaison  activities  not  directly  related  to  a  covered 
Federal  action.  -  *  " 

.  .  ;  ’  •  •  t  •-  •  *•  • 

(b)  For  purposes  of  paragraph  (a)  of  this  section,  providing  easy 
Information  specifically  requested  by  an  agency  or  Congress  la 
allowable  at  any  tins.  , 

*  •  ,*  *  ,  v  *t  .*«*.’  "  .  *  .?T  * 

(e)  For  purposes  of  paragraph  (a)  of  this  section,  the  following 
agency  and  legislative  liaison  actlvitlss  are  allowable  at  any 
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proposal  by  •  'lavyar  la  allowable.  Similarly,  technical  advioa 
provided  by  an  anginear  on'  tha  performance  or  operational 
capability  of  a  placa  of  equipment  randarad  directly  in  tha 
negotiation  of  •  contract  la  allovabla.  However,  communications 
with  tha  lntant  to  Infloence  made- by  a  profaaalonal  (aach  aa  a 
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licensed  lawyer)  or  a  technical  par* on  (such  a*  a  licensed 
accountant)  ara  not  allowable  under  this  ©action  unlasa  they 
provide  advica  and  analysis  directly  applying  thair  professional 
or  technical  expertise  and  unlasa  tho  advica  or  analysia  la 
rendered  directly  and  aolaly  in  the  preparation,  eubaiaaion  or 
negotiation  of  a  covered  Federal  action.  Thus,  for  example, 
communications  with  the  Intent  to  Influence*  aad*  by  a  lavyar  that 
do  not  provide  legal  advice  or  analyai*  directly  and  aolaly 
related  to  the  legal  aapects  of  hie  or  bar  client**  propoaal,  but 
generally  advocate  one  propoaal  over  another  are  not  allowable 
under  thia  section  because  the  lawyer  la  not  providing 
professional  legal  services.  Similarly,  communication*  with  the 


analysis  prior  to  the  preparation  or  submission  of  a  bid  or 
proposal  are  not  allowable  under  this  section  since  the  engineer 
Is  providing  technical  services  but  not  directly  -in  the 
preparation,  submission  or  negotiation  of  a  covered  Federal 
action.  • 

.  .  .  -  * 

fe)  Requirements  Imposed  by  or  pursuant  to  lav  as  a  condition 
for  receiving  a  covered  rederal  award  include  those  required  by 
law  or  regulation,  or  reasonably  expected  to  be  required  by  law 
or  regulation,  and  any  other  requirements  in  the  actual  award 
documents. 

(d)  Only  those  services  expressly  authorised  by  this  section  are 
allowable  under  this  section. 

( _ .110*  Reporting. 

Mo  reporting  la  required  with  respect  to  payments  of  reasonable 
compensation  made  to  regularly  employed  officers  or  employees  Of 
a  person. . 

.  *  '•  - 

isubpert  C  -  Activities  by  Other  than  Own  employees 
i  ’ >300  Professional  and  technical  services. 

(a)  The  prohibition  on  tho  use  of  appropriated  funds,* '  in 

( _ ,ioo  (a),  does  not  -apply  in  the  case  of  any  reasonable 

payment  to  a  person,  other -than  an  officer  or  employee  of  a 
person  requesting  or  receiving  -s  covered  Federal  action,  if  the 
payment  is  for  professional  or  ;  technical  services  rendered 
directly  in  the  preparation,  submission,  -or  negotiation  *of  any 
bid,  ’  propoaal,  or  application  for  that  Federal  contract,  grant, 
loan,  or  cooperative  agreement  or  ror  beating  requirements 
imposed  by  or  pursuant  to  law  as  s'  condition  For  receiving  that 
Federal  'oentract,  grant,  loan,  or  cooperative  hgreement. 

(b)  The  reporting  requirements  *lm  I  *  .  110  <a)  and  jb)  regarding 
filing  a  disclosure  form  by  each  parson,  if  required,  shall  not 
apply  with  respect  to  professional  or  technical  services  tendered 
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directly  In  the  preparation,  subs lee ion,  or  negotiation  of  eny 
commitment  providing  for  the  United  States  to  insure  or  guarantee 
a  loan. 

(e)  For  purposes  of  paragraph  (a)  of  this  section,  •professional 
and  technical  eervlces#  shall  be  Halted  to  advice  and  analysis 
directly  applying  any  profesaional  or  technical  discipline.  Tor 
example,  drafting  of  a  legal  document  accompanying  a  bid  or 
proposal  by  a  lawyer  is  allowable,  Similarly,  technical  advice 
provided  by  an  engineer  on  the  performance  or  operational 
capability  of  a  piece  of  equipment  rendered  directly  in  the 
negotiation  of  a  contract  Is  allowable.  However,  communications 
with  the  latent  to  influence  Bade  by  a  professional  (such  es  a 
1  leans sd  lawyer)  or  a  technical  person  (such  as  a  licensed 
accountant)  are  not  ellowable  under  thla  section  unless  they 
provide  advloe  end  enalrsle  directly  applying  their  proiasslonal 
or— technical  axpertm  and  Unl»«i  ths  advice  or  anaIyili»HS_ 
rendered  directly  and  solaiy  in  the  preparation^  submission  or 
negotiation  of  a  covered  federal'  action. .  Tbua,  for  example, 
communications  with  the  intent  to  Influence  made  by  a  lawyer  that 
do  not  provide  legal  advice  or  analysis  directly  end  solely 
related  to  the  legal  aapecta  of  hia  or  her  client's  proposal,  but 
generally  advocate  one  proposal  over  another  are  not  allowable 
under  this  section  because  the-  lawyer  is  not  providing 
professional  legal  servloas.  Similarly,  communications  with  the 
Intent  to  Influence  made  by  an  engineer  providing  an  engineering 
analysis  prior  to  the  preparation  or  submission  of  a  bid  or 
proposal  are  not  allovable  under  this  section  olnce  the  engineer 
is  providing  technical  services  but  not  directly  lit  the 
preparation,  submission  or  negotiation  of  a  .  covered  federal 
action. 

(d)  Requirements  Imposed  by  or  pursuant  to  lav  as  a  condition 
for  receiving  a  covared  federal  award  Include  those  required  by 
lev  or  regulation,  or  reasonably  expected  to  be  required  by  lev 
or  regulation,  and  any  other  requireaents  la  the  actual  e^rd 
documents. 


(e)  Parsons  other  than  officers  or 
rsqusstlhg  or  receiving  a  •  covared 
consultants  and  trada  associations.  -  • 


iployess  of  .a  parson 
era!  action  include 


(f)  Only  th^vt  services  sxprsssly  authorised  by  this  section  are 
allovable  under  this  section. 

Subpart  b  -  Penalties  and  Enforcement 

| _ .400  Penalties  . 

(a)  Any  parson  who  males  an  expenditure  prohibited  bare  in  shell 
be  subject  to  a  civil  penalty  of  not  laaa  than  $10,000  and  not 
sore  than  $100,000  for  each  such  expenditure. 
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(b)  Any  person  vbo  fells  to  file  or  amend  ths  disclosure  for* 
(•••  Appendix  B)  to  b*  filad  or  amended  It  required  bar* In,  shall 
bs  subject  to  a  civil  psnalty  of  not  loss  than  110,000  and  not 
•or*  than  $100,000  for  aacb  such  failure. 

(e)  A  filing  or  aaandod  filing  on  or  after  ttoa  data  on  which  an 
administrative  action  for  tha  ispoaitlon  of  a  civil  ponalty  la 
commenced  does  not  prevent  tha  Ispoaitlon  of  such  civil  ponalty 
for  a  fallura  occurring,  boforo  that  data.  An  adslnlatratlva 
action  la  eoasancad  with  raspset  to  a  fallura  vhan  an 
lnvastigatlng  official  tfatanalnaa  in  writing  to  cossanca  an 
Investigation  of  an  allegation  of  such  failure. 

(d)  In  dsterslnlng  vhathar  to '  Impose  a  civil  puulty,  and  tha 
anount  of  any  such  penalty,  by  reason  of  a  violation  by  any 
parson,  the  agsncy  shall  consider  tha  nature,  circumstances, 
extent,  and  gravity  of  tha  violation,  tha  affect  on  tha  ability 
of  such  parson  to  continue  in  business,  ai\y  prior  vloiationa  by 
such  parson,  tha  degree  of  culpability  of  such  parson,  tha 
ability  of  tha  parson  .to  pay  tha  penalty,  and  such  other  natters 

as  say  be  appropriate.  •  . 

■  •  • 

(a)  First  offenders  under  paragraphs  fa)  or  (b)  of  this  section 
shall  be  subject  .to  a  civil  penalty  ■  of  $10,000,  absent 
aggravating  circumstances.  •  Second  and  subsequent  ofT eases  by 
parsons  shall  be  subject  to  an  appropriate  civil  penalty  between 
$10,000  and  $100,000,  as  determined  by  the  agency  bead  or  his  or 
bar  designee. 

(f)  An  imposition  of  a  civil  penalty  under  this  section  doaa  not 
prevent  tha  On  it  ad  States  from  seeking  any  other  remedy  that  say 
apply  to  tha  same  conduct  that  la  the  baala  for  tha  imposition  of 
such  civil  penalty.  ... 

I  .405  Penalty  procedures.. 

Agencies  shall  impost  and  collect  dvxi  penalties  pursuant  to  tha 
proviaions  of  tha  Program  Fraud  and  Civil  Remedies  Act,  31  U.8.C. 
sections  3003  (except  subsection  (c))',  3004,  3003,  30O«,  3*07,- 
3000,  and  3013,  Insofar  as  these  provisions  are  not  Inconsistent 
with  tha  requirements  herein.' 

I _ .410  Enforcement. 

:.  **  * 

The  head  of  each  agency  shall  taka'  such  actions  as  are  necessary 
to  ensure  that  the  provisions  herein  jars  vigorously  imp  lamented 
and  enforced  In  that  -agency.  „* 
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Subpart  I  -  Rxemption* 

I  .goo  secretary  ef  Da fans*. 

U)  Tha  Secretary  of  Defense  say  exsmpt.-on  a  caee-by-case 
baaia.  a  covered  Federal  action  from  tha  prohibition  whenever  tha 
Secretary  determines,  in  writing,  that  such  an  axaaption  .ia  in 
tha  national  intaraat.  Tha  Secretary  ahall  tranaait  a  copy  of 
each*sucb  written  axaaption  to  Congress  immediately  after  mating 
auch  a  determination. 

(b)  Tha  Department  of  Dafanaa  may  ieeue  euppleaantal  regulations 
to  implement  paragraph  (a)  of  thla  aaction. 

Subpart  r  -  Agency  Reporta  . 

( _ .*00  .Semi-annual  compilation.' 

(a)  The  head  of  each  agency  ahall  collect  and  compile  the 
diecloeure  raporta  (see  Appendix  B)  and,  on  Kay  31  and  Novaabar 
30  of  each  year,  aubait  to  tha  Secretary  of  -the  Senate  an a  tha 
Clerk  of  the  House  of  Repraaantativea  a  report  containing  a 
compilation  of  tha  information  contained  in  tha  disclosure 
raporta  received  during  tha  six-month  period  ending  on  Kerch  31 
or  September  30,  respectively,  of  that  year.  * 

(b)  The  report,  including  tha  compilation,  -ahall  be  available 
for  public  inspection  30  days  after  receipt  of  tha  report  by  tha 
Secretary  and  tha  Clark, 

(c)  Information  that  involves  intelligence  matters  shall  be 
reported  only  to  the  select  Committee  on  Intelligence  of  the 
Senate,  tha  Permanent  Select  Committee  on  Intelligence  of  the 
Bouse  of  Representatives,  and  tha  Committees  on  Appropriations  of 
tha  Senata  and  tha  Bouaa  of  Rapraaantativa#  in  accordance  with 
procedures  agreed  to  by  such  committees.  Such  information  shall 

not  be  available  for  public  inspection.  • 

,  *  1  t  f  * 

(di  Information  that  is  classified  under  Executive  Order  1335S 
or  any  successor  order  shall  be  reported  only  to  the  Committee  on 
Foreign  Relations  of  the  Senate  and  tha  Committee  on  Foreign 
Affairs  of  the  Bouse  of  Representatives  or  the  Committees  on 
Armed  Services,  of  the  Senate  end  the  Bouse  of  Representatives 
(whichever  auch  committees  have  Jurisdiction  ef  matters  involving 
auch  information)  and  to  tha  Coaaittees  on  Appropriations  of  the 
Senate  end  tha  Bouaa  of  Representatives  in  accordance  with 
procedures  agreed  to  by  auch  committees.  Such  information  shall 
not  be  available  for  public  Inspection. 

(a)  Tha  first  semi-annual  compilation  shall  be  submitted  on  Kay 
31,  1990,  and  shall  contain  a  compilation  of  tha  disclosure 
reports  received  froa  December  33,  1999  to  Kerch  31,  1990. 
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/f)  Kalor  aganciee,  daaignated  by  the  Office  of  Management  and 
udget  (OMB),  ire  required  to  provide  '  machine-readable 
jospllatlons  to  the  Sac  ratary  of  tho  Senate  and  tba  Cl  art  of  tha 
Bousa  of  Repreaentatives  no  latar  than  vith  tha  compilations  duo 
on  May  U,  1991.  OKB  shall  provids  da  tail  ad  specification*  in  a 
memorandum  to  these  egenci a*. 

(q)  Hon- major  agenda*  are  requested  to  provide  machins- 

readable  compilation*  to  tha  Secretary  of  tba  donate  and  tha 
.  Cl  art  of  tha  House  of  Representatives. 

(h)  Agencies  shall  leap  the  originals  of  all  disclosure  reports 
in  tha  official  files  of  the  agency. 

( _ .*05  Inspector  General  report. 

(a)  Tha  Inspector  General,  or  other  official  as  specified  in 
paragraph  (b)  of  this  section,  of  each  agency  shall  prepare  and 
subs  It  to  Congress  each  year,  commencing  vith  submission  of  ths 
President’s  Budget  in  1991,  *ft  evaluation  of  ths  compliance  of 
that  agency  vith,  end  the  effectiveness  of,  ths  requirements 
herein.  The  evaluation  may  Include  any  recommended  changes  that 
may  be  necessary  to  strengthen  or  improve  the  retirements. 

(b)  In  ths  case  of  an  agency  that  doe#  nor  have  an  Inspector 
General,  tha  agency  official  compared#  to  an  Inspector  General 
shall  prepare  end  submit  tha  annual  report,  or,  if  there  is  no 
such  comparable  official,  the  head  of  ths  agency  Shall  prepare 
and  submit  tha  annual  report. 

(c)  The  annual  report  shall  be  submitted  at  the  same  time  the 
agency  submits  Its  annual  budget  Justification*  to  Congress. 

(d)  The  annual  report  shall  include  the  following!  All  alleged 
violation*  relating  to  tha  agency’s  covered  Federal  action* 
during  the  year  covered  by  tha  report,  the  actions  tab  an  by  the  . 
head  of  the  agency  in  the  year  covered  by  the  report  vith  respect 
to  thoss  alleged  violations  .And  alleged  violations  in  previous 
years,  and  tha  amounts  of  civil  penalties  imposed  by  tha  agency 
In  the  year  covered  by  tha  report*  - 

•  ?  • 
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App*ndl*  A  to  Part _ -  Certification  Aegarding  Lobbying 

Certification  for  Crtntrtcf  ■  Grants. _ loans. — And  ttWPfltiTt 

Tha^imdeisigned  certifies,  to  tba  boat  of  bis  or  bar  knowledge 
.and  belief,  that! 

(1)  He  federal  appropriated  funds  have  been  paid  or  will  be  paid, 
by  or  on  behalf  of  the  undersigned,  to  any  person  for  influencing 
or  attesptlng  to  influence  an  officer  or  eaployee  of  any  agency, 
a  Member  of  Congress,  an  officer  or  eaployee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  In  connection  vltb  the  awarding 
of  any  federal  contract,  the  asking  of  any  federal  grant,  the 
asking  of  any  federal  loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation,  renewal,  amendment, 
or  verification  of  any  federal  -©entrant,  grant,  loan,  or 
cooperative  agree*entt 

(3)  '  Xf  any  funds  other  than"  federal  appropriated  fuhds  have 
been  paid  or  will  be  paid  to  any  person  tor  influencing  or 
attempting  to  influence  an  officer  or  eaployee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  eaployee  of  Congress,  or  an 
eaployee  of  a  Member  of  Congress  in  connection  with  this  federal 
contract,  grant,  loan,  or  cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard  form-lXX.,  "Disclosure  form  to 
Jteport  lobbying,"  in  accordance  with  its  instructions. 

(3)  Tbs  undersigned  shell  require  that  the  lenguege  of  this 
certification  be  Included  in  .the  award  documants  for  all 
suhavards  at  all  tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and  eooperatlva  agraaaants)  and 
that  all  aubreelplenta  shall  cartlfy  and  discloss  accordingly. 

This  certification  is  a  material  representation  of  fact  upon 
which  rallanea  vas  placed  whan  this  transection  was  made  or 
entered  into.  Submission  of  this  certification  is  a 
prerequisite  for  making  or  snterlng  into  this  transaction  imposed 
by  section  1333,  title  31,  U.S.  Coda.  Any  parson  who  fells  to 
fils  the  required  certification  shall  be  subject  to  a  oivil 
penalty  of  not  lees  than  $10,-000  and  not  more  than  $100,000  for 
each  such  failure. 
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Theundereigned  eta tee,  to  the  beat  of  hie  or  bar  tawing*  tnd 
belief,  that* 

Zf  any  fund*  bava  been  paid  or  will  ba  paid  to -any  person  for 
influencing  or  etteaptlng  to  influence  an  offiear  or  eaployee  of 
any  agency,  a  Keaber  of  Congraaa,  an  offiear  or  eaployee  of 
Congress,  or  an  eaployee  of  a  Hasher  of  Congraaa  la  connection 
with  this  ooanltaent  providing  for  the  United  States  to  inaura  or 
guerantea  a  loan,  tbs  undersigned  ©ball  ocylata  and  anbalt 
Standard  fora-LLt,  "Disclosure  Toea  to  Report  lobbying,*  In 
accordance  with  ita  inatxoctlona.  * 

•  *  *•*•-* 

Submission  of  thia  statement  la  a  praraguiaita  for  or 

entering  Into  tMa  tranaaction  tspooed  by  aeotlon  19S3,  tltla  Jl, 
D.t.  coda.  Any  pare  on  vbo  fella  to  file  tbs  ragulrad  statement 
■hall  ba  subject  to  a  civil  penalty  of  not  lee  a  than  $16,000  and 
not  aore  than  $100,600  for  each  aueh  failure.  ..... 


Appendix  I  to  Part  ___ 
(Sea  attached.) 


•  Olaolseure  Pone  to  Report  lobbying. 
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n  SU 


T*d*ni  X*s ItUr  I  Vd  R  No.  M3  /  W»dn*,d./.  Decnbw  10. 1W  /Noflow 


INSTRUCTIONS  FOR  COMfUTION  OF  SF-UU  DISCLOSURE  Of  LOMYINC  ACTMTIES 

TW.  dbdoM  fan*  «fel  t»  compkWJ NJ*  "*f<  ?*«*»  •»£*»•  hM '  ••ap'**  «f  *• 

sECt*  CanthuKTshMC  far*fePtf*ul  WocmiUoo  iptq  on  ft*  «*w  fc  MtifJMt.  £"2P*f{*  •*  *""•  *** 
mb  to  btfb  ft*  ttfi  *»d  m«>«fW  dvanct  itport.  Rahr  to  ft*  Jmf4t*n«tfinf  fMtna  pAMwtf  by  ft*  OW*«  •» 

MinynnK»<>*4trtfa»«ddltfo«<  Wawwtfoi  .  . 

1.  identify  ft*  t>p«  of  w**f*d  f*4tnl  talon  tor  «Mdi  lobbying  tdMty  b  «nd/er  b(*  b***>  leartd  to  Mutnt*  ft, 

oulcxim*  of  *  axrtmS  f*4ml  tcHcn.  .  ......  - 

1  Ment*y#N«UtUi  «f  ft«0a«*4  Merjidton.  j 

*  BSSJS 

fwiouWy  «ob»rVtl»<l  report  by  ftb  itporting  k»  **  covtft<f  WtfW  »aio«. 

4.  Inter  A*  M  mm.  td*«v  efty.  **«  W  #>  «cAd  ft*  Con*rtt*WOilM<X  t 

known.  0«*  CSc  ^fwoptet*  dtt^etHonaf  ft*  rrponinf  »««fty  ft*  inlfyM*  *h.«  **p* <t»  Job*.  ,  pnm* 
9  subtwwd  redpient  Identify  to  tier  of  to  Subewwdee.  #4,  the  *rrt  suWdet  0/  to  prime  h  to  lit  tier, 
tobawvds  Mudtbut «*  not  Imrted  to  subcontracts.  eubgnnti  and  contract  iwvA  under  pNt 

1  ff  organization  Or*  to  report  fa  Hem  4  dedu  •Subtwirdee*,  then  enter  the  faff  name,  address.  tfty.  state 
dp  code  of  to  prime  federal  redolent  Indude  Congressional  Dfatrid,  If  l/tcmev  . . —  • 

4.  Iirtef  toname  oftof^farWHeoCYmiUr*  to  *wWor  loen  «^  tofcde  at  lea*  one  ocianfcatiooaf 

levd  befow  ^etKy  sume,  V  known.  for  t*an>pl«.  Department  of  Transportation,  United  States  Coast  Cuard  %  - - 


r  a  material  dmtt  to  Ae 


7.  Enter  ff» «  Federd  proerwn  name  or  descriptor*  lor  the  covered  Federal  acton  (Hem  IX  V  known,  enter  to  M 
Catalog  o f  Mcri  Domes to  Aaslstance  (OOA)  mentor  lor  grants.  cocfwto  a^reemente,  loam,  and  loan 
commitment*. 

i.  Enter  to  most  appropriate  federal  Identifying  number  available  far  to  Federal  acton  Identified  fa  hem  1  («4~ 
tooucst  far  Proposal  <ttff)  number;  Imitation  for  Bid  OFB)  number;  grant  announcement  number;  to  contract, 
•rant  w  loan  award  maitoc  to  *pftcato*|>ropofjf  control  manber  ats/gned  by  to  Federal  agency).  Include 

prefixes,  #4,  •WP-DC^OOt.* 

».  For  I  covered  Federal  acton  store  tort  bis  been  an  **ard  or  loan  commitment  by  to  Federal  agency,  enter  to 
Ftdefri  amount  of  to  awardloan  commitment  for  to  prime  entity  Identified  fa  Hem  4  or  J. 

1ft.  U)  Enter  to  faff  name,  address,  dty.  Hate  and  to  code  ©F  to  lobbying  entity  engaged  by  to  reporting  entity  - 
Identified  fa  Hem  4  to  Influence  to  covered  Federal  acton.  > 

(b)  Inter  to  Ml  name*  of  to  fadMduaHs)  performing  terriers,  ^nd  fadude  Ml  address  I  dWcrent  from  10  (l). 
Enter  last  Name,  f«  Name,  and  MWde  faltUI  (MIX  ,  ;  *  -  — 

11  Enter  to  amosmt  of  compensation  paid  or  reasonably  eyeejed  to  be  paid  by  to  sporting  entfty  (hem  4>  to  to 
lobbyfae  entity  Otem  10X  Indkate  whether  to  payment  Ms  been  made  (actual)  or  wfl  be  made  (planned),  Check 
■  al  boats  that  appfy.  If  M  Is  a  material  dunge  report,  enter  to  oemdative  amoM  of  payment  made  or  planned 
lobe  made, 

1Z  Check  to  appropriate'  bodcsX  Check  aff  boaes  tot  apply.  If  payment  Is  made  toough  an  fa-kind  contribution, 
qwdfy  to  natiwe  and  value  of  to  fa-kfad  payment. 


IX  Check  to  appropriate  boe(esX  Check  aff  bo*cs  tot  apply.  If  other,  specify  r 

U.  Proride  a  ipeci«c  and  detaJWd  description  of  to  service*  tot  to  lobby**  has  p^torme^  or  w«  be  expected  to 

£&&2&2t'SrJGS£ 

employees),  or  MemberiD  of  Congress  tot  were  cwaacied. 

IX  Check  whether  V  not  a  SMIl-A  Continuation  b  attachod. 

IX  TM  certify  offWd  ehal  dgn  and  daU  to  for^  print  hfsher  name.  tide,  and  telephone  atertof. 

Pubic  ftportfrg  fa*d— fa*  to  coitctibn  of  bfanwetion  b  satimwW  -  awp  >0  eftneui  per  itpcni  bddy  Siwe  far  wrinrirg 
facowctiom,  sewckfag  eskting  dfa  «om  gstoffag  md  mwmwnteg  to  tos  needed  and  compbti^i  to.arrfaring  to  selection  «4 
HbrnatoiteWccewiens  Nprkg  to  faedee  estimear  er  ag etor  <^acl  of  fa  erfirtirw  d  Wawto  fackxfag  ng|CK*oni 
to  ft4ucto  to  kedtn»lo  toQflkt  otMjn<|err^  to Sudt*VFyefwt  SedUctke Pmf»cl tOaSOOaSL WstoogFon, PC  10S03 
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Appendix  C  to  Hit _ ~  -Contract  Cl*tt** 

.  .  trztt  xzsnucrxoxs  at  totirzno 

(•)  Definitions.  Ax  «h4  in  this  clause, 

•Agency"#  •«  define  ii»  I  P.t.C.  551(f).  l*eludas  federal 
executive  department*  end  agencies  as  veil  a*  independent 
regulatory  commissions  and  Covemnent  corporation*,  a*  defined  in 
31  O.S.C.  9101(1)* 

•Covered  federal  action?  naan*  any  of  the  "following  federal 
action*!  •  .  ' 

(1)  fh*  awarding  of  any  fedaral  contract!  • 

(})  The  asking  of  any  fedaral  grant!  . 

.  (3)  The  naking  of  any  fedaral  loan;  •  *  • 

(4)  The  entering  into  of  any  cooperative  agreement;  and, 

(5)  Th*  extension,  continuation,  renewal,  amendment,  or 
modification  of  any  fedaral  contract,  .grant,  loan,  or 
cooperative  agreement. 

Covered  federal  action  does  not  include  receiving  fro*  an  agency 
a  commitment  providing  for  th*  Pnited  State* '  to  insure  or 
guarantee  a  loan.  - 

•Indian  tribe*  and  •tribal  organization*  have  th*  Beeping 
provided  in  section  «  of  th*  Indian  Self-Determination  and 
.fducation  Assistance  Act  (25  O.S.C.  4S0B).  .  Alaskan  natives  ere 
included  under  th*  definitions  of  Indian  tribes  in  that  Act. 

•Influencing  ©r  attempting  to  influence"  mean*  making,  with 
th*  intent  to  Influence,  any  communication  to  or  appearance 
before  an  officer  or  employee  of  any  agency,  a  tfamber  of 
Congress,  an  officer  or  employ**  of  Congress,  or  an  employes  of  a 
Xembar  of  CongTes*  in  connection  with  any  covered  federal  action. 

•bocal  government*  means  a  unit  of  government  in  a"Statm 
and,  if  chartered,  •  established,  or  otherwise  recognised  by  a 
State  for  the  performance  of  a  governmental  duty,  including  a 
local  public  authority#  a  special  district#  an  intrastate 
district,  a  council  of  governments#  a  sponsor  group 
representative  organisation,  end  any  other  instrumentality  of  a 
local  government. 

*9  •'  .  .  •*' 

•Officer  or  employee  of  as  -agency*  includes  th*  following 
individuals  who  sr#  employed  by  an  egencyi  . 

(6)  An  Individual  who  Is  appointed  to  *  position  is  th* 

Covemnent  under  title  5,  P.S.  Code,  including  a  position 
under  a  temporary  appointment!  ♦ 

(2)  A  member  of  the  uniformed  services  as  defined’  in 

'  section  101(3)#  title  37,  P.S.  Code)  ’  •- 

(3)  A  hpeclsl  Government  employes  ss  defined  in  soctioa 
202,  title  IS,  P.S.  cod*!  end# 
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(4)  An  individual  vho  is  «  member  of  a  federal  advisory 
committee,  as  defined  by  th*  federal  Advisory  Committee  Act, 
title.  S,  U.i.  Cod*  appendix  9.  ’  - 


•Parson*  ••an*  an  individual,  corporation,  ooapany, 
association,  authority,  fin,  partnarahip,  society,  State,  and 
local  govimunti  ngirdUst  of  vhtthtr  tuch  •ntity  Is  oparataa 
for  profit  or  not  for  profit.  Thl«  tors  exclude*  an  Indian 
tribe,  tribal  organisation,  or  any  othar  Indian  organisation  with 
respect  to  expenditure*  apocifically  paraittad  by  othar  Padaral 
lav. 


•Reasonable  compensation*  moans,  with  raapact  to  a  regularly 
employed  officer  or  aaployoo  of  any  p*»on,  compensation  that  la 
conalstant  with  th*  normal  compensation  for  such  officer  or 
•aployaa  for  work  that  is  not  furnished  to,  not  funded  by,  or  not 
furnished  in  cooperation  with  th*  federal  Government.  .  . 

,  ,  »  »i  '  •  ,  •** 

•Reasonable  payment*  Mans,  with  respect  to  professional  and  . 
other  technical  services,  •  a  payment  in  an  amount  that  is 
consistent  with  the  amount  normally  paid  for  such  services  in  th* 
private  sector.  ■ 

•Recipient*  includes  all  contractors  and  subcontractors  at 
any  tier  In  connection  vith  a  •federal  contract. .  The  term 
excludes  an -Indian  tribe,  tribal  organisation,  or  any  other 
Indian  organisation  vith  respoct  •  to  expenditures  specifically 
permitted  by  other  federal  lav. 

•Regularly  employed*  means,  vith  respect  to  an  ‘officer  or 
employe*  of  a  person  requesting  or  receiving  a  federal  contract, 
an  officer  or  employs*  vho  is  employed  by  such  person  for  at 
least  110  working  days  vithin  one  year  immediately  preceding  th*  ’ 
data  of  the  submission  that  Initiates  .agency  consideration  of 
such  person  for  receipt  of  such  contract.*  An  officer  cr  employee 
vho  is  employed  by  such  person  for  less  than  130  vorking  days 
vithin  ona  yaar  immediately  preceding  th*  date  of  the  submission 
that  initiates  sgsncy  consideration  of  such  person  shell  be 
considered  to .  be  regularly  employed  as  soon  as  hs  or  she  is .. 
employed  by  such  person  for'130  vorking  days.  •  "*  c 

I  •  .  •  * 

•Stats*  means  s  State  of  th*  United  states,  the  District,  of 
Columbia,  th*  •  Commonwealth  of  Puerto  Moo,  '  a  territory  or  ' 
possession  of  the  United  State#,  an  agency  or  instrumentality  of 
a  State,  and  e  multi-state,  regional,  or  interstate  entity  having . 
governmental  duties  and  powers.  • 


(b)  Prohibition.  • 

r-  ••  •  •  ■  . 

(1)  Section  1333  of  title  31,  U.S.  Coda  provides  In  part 
that  no  appropriated  funds  may  be  expended  by  th*  recipient  of  a 
federal  contract,  grant,  loan,  or  cooperative  agreement  to  pay 

;  . 
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•ny  parson  tor  influencing  or  attempting  to  influence  •»  offlcor 
or  employee  of  any  agency,  a  Member  of  Congress,  an  of  floor  or 
employee  of  Congrtss,  tor  on  aoployee  of  •  lumber  of  Congress  In 
connection  with  ony  of  tbe  following  ©overad  federal  oetlonot 
tbe  awarding  of  any  federal  oontraet,  tie  malting  of  any  federal 
grant,  the  taking  of  any  federal  loan,  the  entering  Into  of  any 
cooperative  *or«iMntf  end  the  extension#  continuation#  renenml# 
amendment,  or  modification  of  any  federal  contract,  grant,  loan, 
or  cooperative  agreement, 

•  (2)  The  prohibition  does  not  apply  aa  follova: 

(1)  Agency  and  legislative  liaison  by  Own  Employees. 

(A)  the  prohibition  on  the  use  of  appropriated 
funds,  in  paragrapttfXl)  of  this  section,  does  not  epply  In  the 
fin  gf  •  paysent  of  raaaonahls  ©oopansatlon  sad#  to  an  officer 
or  esployeo  of  a  parson  requesting  er  receiving  a  federal 
contract  if  tha  payaant  la  for  agency  and  legislative  liaison 
activities  not  directly  related  to  a  covered  federal,  action. 

(BJ  for  purposes  of  paragraph's  (A)  Of  this 
section,  providing  any  information  specifically  requested  by  an 
agency  or  Congress  is  allowable  ot  any  ties. 

(C)  for  purposes  of  paragraph ,  (A)  of  this 
section,  tbe  following  agency  and  legislative  liaison  activities 
are  allowable  at  any  tine  only  where  they  are  not  related  to  a 
specific  solicitation  for  any  covered  federal  actloci 

1  (X)  Discussing  with  on  agency  (including 
Individual .  demonstrations)  the  qualities  and  characteristics  of 
thi  person's  products  or  oervlcao,  conditions  or  tarns  of  sale, 
and  service  capabilities!  end,  *  •  .  •  • 

.  .  %  (il)  Technical  discussions  end  other 

activities  regarding  the  application  or  adaptation  of  tha 
person's  products  or  services  for  an  agency's  use,  :  • 

.  (D)  for  purposes  of '  paragraph,  (A)  of  this 
section,  tha  following  agshey  and  legislative  liaison  activities  . 
era  allowable  only  where  they  ore  prior  to  formal  solicitation  of 
any  covered  federal  octions  .  .  '  ,  ... 

,  (i)  Providing  ony  information  not* 
specifically  requested  but  necessary  for  an  agency  to  bake  aa 
Informed  decision  shout  initiation  of  a  covered  federal  action!  •  - 
•  .  .  (ii)  Technical  diocusaione  regarding  tha 

preparation  of  aa  unsolicited  proposal  prior  to  its  official  • 

submission!  and,  ,  • .  -  •  .  . ,  ^ 

(hi)  Capability  presentations  by  parsons 
seeking  awards  from  an  agency  pursuant  to  tbe  provisions  of  the 
SuU  Business  Act,  aa.  •  amended  by  Public  haw  #5*507  and  other 
subsequent  amendments,. 
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(C)  Only  those  activities  expressly  authorised  by 
ptrtjripii'  (1)  of  this  section  trt  tllonblt  under  paragraph  #1). 

(11)  Professional  and  technical  services  by  Own 

Employees. 


(A)  The  prohibition  on  the  use  of  appropriated 
funds,  in  paragraph.il)  of  this  section,  does  not  apply  in  the 
ease  of  a  peyment  or  reasonable  coape  neat  Ion  made  to  an  officer 
or  enployee  of  a  person  reguesting  or  receiving  a  Federal 
contract  or  an  extension,  continuation,  renewal,  anendaent,  or 
nodlflcation  of  a  Federal  contract  if  payment  la  for  professional 
or  technical  services  rendered  directly  In  the  preparation, 
submission,  or  negotiation  of  any  bid,  proposal,  or  application 
for  that  Federal  contract  or  for  meeting  requirements  Imposed  by 
or  pursuant  to  lev  as  a  condition  for  receiving  that  Federal 
contract.  ^  ..... 


(»)  .  For  purposes  of  paragraphs  (h)  of.  this 
section,  “professional  and  technical  services*  shell  be  limited 
to  advice  and  analysis  directly  applying  any  professional  or 
technical  discipline.  For  example,  drafting  of  a  legal  document 
accompanying  a  bid  or  proposal  by  a  lawyer  Is  allowabls. . 
Similarly,  technical  advice  provided  by  an  engineer  on  the 
performance  or  operational  capability  of  a  place  of  equipment 
rendered  directly  in  the  negotiation  of  a  contract  '1m  al lovable, 
however,  communications  with  the  Intent  to  influence  made  by  a 
professional  (such  as  a  licensed  lawyer)  or  a  technical  person 
(such  as  a  licensed  aocountant)  are  not  allowable  under  this 
section  unless  they  provide  advice  end  analysis  directly  applying 
their  professional  or  technical  expertise  ana  unless  ins  movies' 
or  analysis  is  rendered  directly  and  soiexy  In  Me  preparation, 
submission  or  negotiation  of  a  covered  Federal  action.  Thus,  for 
example,  communications  with  the  intent  to  Influence  made  by  s 
lawyer  that  do  not  provide  legal  advice  or  analysis  directly  end 
solely  related  to  the  legal  aspects  of  hie  or  bar  client's  . 
proposal,  but  ganarally  advocate  one  proposal  ever  another  are 
not  allowable  under  this  section  because  the  lawyer  is  met 
providing  professional  legal  services.  Similarly,  communications 
with  the  Intent  to  Influence  *  made  by  an  engineer  providing  an 
engineering  analysis  prior  to  the  preparation  cr  submission  ef  a 
bid  or  proposal  ere  net  allowable  under  this  section  mince’  the  ; 
engineer  la  providing  technical  services  but  not  directly  1m  the 
preparation,  submission  .  cr  negotiation  ef  m  covered  Federal : 
action.  . 


.  (C)  Requirements  imposed  by  or  pursuant  to  lav  me 
a  condition  for  receiving  a  covered  Federal  award  include  those 
required  by  lev  or  regulation,  or  reasonably  expected  to  be 
required  by  lav  or  regulation,  end  shy  other  requirements  in  the  . 
actual  award  documents. 
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ID)  Only  those  services  -srpreaaly  authorise*  by 
paragraph  (11)  of  this  auction  are 'allovable  under  paragraph 

(ID-  .... 

(Hi)  Reporting  for  Own  employees. 

Mo  reporting  is  required  vith  raapaet  to  payments  of  roesonebls 
compensation  made  to  ragnlarly  smployed  officars  or  employes*  of 
a  paraon. 

(lv)  Professional  and  technical  services  by  Othar  than 
Own  Employees. 

(A)  The  prohibition  on  tha  uaa  -of  appropriated 
funds,  in  paragraph  fcl)  of  thia  section,  doaa  not  apply  in  tha 
caaa  of  any  raaaonabla  payment  to  a  paraon.  othar  than  an  officer 
or  employee  of  a  paraon  requesting  or  receiving  a  covered  Padaral 
action,  if  tha  payment  la  for  profaaslonal  or  technical  nervlcea 
rendered  directly  in  the  preparation,  submission,  or  negotiation 
of  any  bid,  proposal,  or  application  for  that  federal  contract  or 
for  nesting  requirements  Imposed  by  or  pursuant  to  lav  as  a 
condition  for  receiving  that  federal  contract, 

(>)  for  purposes  of  paragraphs  (A)  of  this 
section,  "professional  and  technical  services*  shall  be  limited 
to  advlee  and  'analysis  directly  applying  any  profaaslonal  or 
technical  dlacipllna.  for  axamplo,  drafting  of  a  legal  document 
accompanying  a  bid  or  proposal  by  a .  lavyar  is  allowable. 
Similarly,  tachnical  advice  provldad  by  »» .  engineer  on  tha 
performance  or  operational  capability  of  a  piece  of  equipment 
rendered  directly  in  the  negotiation  of  a  contract  la  allcvablo. 
Bovaver,  communications  vltb  tha  intent  to  Influence  made  by  a 
professional  (ouch  as  a  licensed  lawyer)  or  a  technical  parson 
(such  as  a  licensed  accountant)  are  not  allovable  under  this 
section  unless  they  provide  advice ’and  analysis  directly  applying 
their  professional  or  technical  expertise  and  unless  tha  advice 
or. analysis  la  rendered  directly  and  solely  in  the  preparation, 
submission  or  negotiation  of  a  ©overed  federal  action.  Thus,  for 
example,  communications  vltfa  tha  intent  to  influence  made  by  a 
lawyer  that  do  not  provide  le$al  advice  or  analysis  directly  and 
solely  related  to  the  legal  aspects  bf  bla  or  bar  client** 
proposal,  but  generally  advoeata  one  proposal  over  another  are 
not  al  lovable  under  this  section  because  the  lawyer  la  not 
providing  professional  lagal  sarrioas.  Similarly,  communications 
vlth  tha  Intent  to  Influence  made  by  an  engineer  providing  on 
engineering  analysis  prior  to  tbs  preparation  or  subalsaion.  ©fa 
bid  or  proposal  are  not  allovable  under  this  section  since  the 
engineer  is  providing  technical  services  but  not  directly  in  the 
preparation,  submission  or  negotiation  <  of  •  covered  federal 
action.  , 
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(C)  Requirements  lapo«*d  by  or  pursuant  to  lav  aa 
a  condition  for  receiving  a  eovarod  rodsral  award  lncluda  thoaa 
required  by  lav  or  regulation,  or  reasonably  expected  to  be 
required  by  lav  or  regulation,  and  any  other  requireaents  in  the 
actual  avard  documents. ' 

•(D)  Persona  other  than  officers  or  employees  of 
a  person  requesting  or  receiving  a  covered  federal  action  Include 
consultants  and  trads  associations. 

(E)  Only  those  services  expressly  authorised  by 
paragraph  (lv)  of  this  section  are  allowable  under  paragraph - 
fiv). 

(c)  Disclosure. 

(1)  Bach  person  who  requests  or  receives  from  an  agency  a 
federal  contract  shall  file  with  that  agency  a  certification,  set 

forth  in  _ ,  that  the  person  has  not  made,  and  vill  ho.t  sake, 

any  payment  prohibited  by  paragraph  '(b)  of  this  clause. 

(2)  Bach  parses  vho  requests  or  receives  from  sn  agency  a 
Federal  contract  ahall  Bile  with  that  agency  a  disclosure  fora. 
Standard  Form-LLL,  "Disclosure  of  lobbying  Activities,"  if  such 
person  bss  aids  or  has  sorted  to  make  any  payment  using 
nonapproprieted  funds  (to  include  profits  from  any  covered 
Federal  action) ,  which  would  be  prohibited  under  paragraph  (b)  of 
this  clausa  If  paid  for  with  appropriated  funds. 

•« 

(3)  Each  person  shall  file  a  disclosure  fora  at  the  end  of 
each  calendar  quarter  la  which  there  occurs  eny  event  that 
requires  disclosure  or  that  matarlally  a f facte  tha  accuracy  of 
the  information  contalnad  in  any  disclosure  fora  previously  filed 
by  ouch  person  under  paragraph^  2)  of  this  a  act  ion.  An  event 
that  materially  effects  the  accuracy  of  the  information  reported 
Includes! 

(1)  A  cumulative  increase  of  $35,000  or  more  in  the 
amount  paid  or  expected. to  be  paid  for  influencing  or  attempting 
to  Influence  a  covered  Federal  action}  ojr  ~ 

(il)  A  change  in  the  permon(s)  or  individual  (s) 
Influencing  or  attempting  to  influence  a  covered  Federal  action/ 
or, 

(ill)  A  change  in  the  offleer(s),  employee  (s),  or 
Keaber(a)  contacted  to  influence  or  attempt  to  influence  a 
covered  Federal  actios. 

(4)  Any  parson  who  requests  or  rseelvss  *  froa  a  'Person 
referred  to  in  paragrapt/d(l)  of  this  section  e  subcontract 
exceeding  $100,000  at  eny  tier  under  a  Federal  contract  shall 
file  a  certification,  infl  a  disclosure  form,  if  required,  to  tha 
next  tier  above. 


48 


APPENDIX  B:  OMB  GOVERNMENTWIDE  GUIDANCE  FOR  NEW 
RESTRICTIONS  ON  LOBBYING  -  INTERIM  FINAL  GUIDANCE 
(Continued) 


federal  lUjUUr  /  V*L  H.  No.  tO  /  Wednetdiy.  December  IMS  /  NoUcw 


li)  Ail  disclosure  forms,  but  not  csrtlficstions,  shall  bo 
orwarded  from  tier  td  tier  until  rocolvsd  by  the  porson  rofsrrsd 
t*  £  parsgraplOl)  of  this  section.-  That  parson  shall  forvard 
all  disdosurs  forms  to  tho  agency. 

(d)  Agreement.  Xn  .accepting  any  contract  resulting  from  this 
solicitation,  ths  parson  submitting  ths  offer  agraas  not  to  sake 
any  paysant  prohibited  hy  this  clausa. 

(a)  penalties. 

ID  Any  parson  vho  makes  an  expenditure  prohibited  under 
oaragraph  (b)  of  this  clausa  shall  be  subject  to  a  civil  penalty 
of  not  lass  than  (10,000  and  not  mors  than  (100,000  for  each  such 

expenditure. 

(3)  Any  person  vho  fails  to  fils  or  amend  ths  disclosure 
form  to  be  filed  or  amended  if  required  by  this  -clausa,  shall  be 
subject  to  a  civil  penalty  of  not  lass  than  (10,000  and  not  mors 
than  (100,000  for  each  such  failure, 

(3)  Contractors  may  -rely  without  liability  on  ths 
representations  mads  by  their  subcontractors  in  ths  certification 
and  disclosure  form*  __ 

■it)  Cost'  allowability.  nothing  in’ this  clause  -is  to  be 


bo  unallowable  or  unreasonable  in  accordance  with  Part  31  of  the 
federal  Acquisition  Regulation.  Conversely,  costs  made 
specifically  unallowable  by  the  requirements  in  this  elsuss  will 
not  be  made  allowable  under  any  of  the  provisions  of  Part  31  of 
tbs  redoral  Acquisition  Regulation.  . 

..... 

Xtnd  of  Clause) 


pa  Dec.  sent  nU  u-isee  usul 


This  page  was  left  out  of  original  document 
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indicated  that  the  conferee*  "wped  that 
all  agendes  then  expeditiouriy 
promulgate  regulationi  to  implement  the 
requirement*  of  this  section,  end  the!  •!! 
*uch  regulations  then  be  uniform  and 
•hell  comply  with  the  government-wide 
guidance  isaued  by  the  Office  of 
Management  and  Budget  puwanf  »o 
paragraph  (b)(7).  Alao.  major  agenctoa, 
a*  designated  by  OMB,  shat)  la*i»  ■ 
common  rule  complying  with  the 
guidance  if  »ued  by  OMB.” 

On  December  18.  1989.  OMB  issued 
interim  final  govemmentwid*  guidance. 
This  guidance  was  published  oo 
December  20. 1988  (54  FR  52306-92M2). 
in  OMB'a  guidance,  the  following  29 
major  agencies  were  identified: 
Departments  of  Agriculture.  Commerce. 
Defense.  Education,  Energy,  Health  aad 
Human  Services.  Housing  sad  Urban 
Development  Interior.  Jus  tic*.  Labor. 
State.  Trsnspontion,  Treasury, 

Veterans  Affair*;  ACTION,  Agende*  for 
International  Development 
Environmental  Protection  Agency. 
Export-Import  Bank  of  the  United  States. 
Federal  Emergency  Management 
Agency.  General  Service* 

Administration.  National  Aeronautic* 
and  Space  Administration.  National 
Endowment  for  the  Arte.  National 
Endowment  for  the  Humanities* 

National  Science  Foundation.  Oversea* 
Private  Investment  Corporation.  Peace 
Corps.  Small  Business  Admndetratioa. 
Tennessee  Valley  Authority  and  United 
States  Information  Agency. 

A  second  interim  final  mmmnn  rule, 
part  of  the  Federal  Acquisition 
Regulation  (FAR),  for  roori  contracts 
was  published  on  January  30. 1990  (55 
FR  3190).  Th#  FAR  rula.  ttos  common 
rule,  and  OMB*i  interim  Baal  guidance 
will  shart  a  public  docket  The  final 
versions  of  all  three  wiO  be  published 
simultaneously. 

Submission  of  Appendix  A. 
Certification  Cor  Contracts.  Grants. 

Loans,  and  Cooperative  Agreements  nr 
Statement  (or  Loan  Guarantees  and 
Loan  Insurance,  does  not  bind  the 
Federal  Govennent  to  award  a  contract, 
grant  Loan,  or  cooperative  agreement  or 
to  make  a  commitment  for  a  loan 
guarantee  or  loan  insurance. 

B.  Regulatory  Process  Matters 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  The  Act  requires 
certifications  and  disclosures  to  be 
made  by  all  types  of  entities,  including 
State  agencies  For  this  reason,  the 
agencies  have  determined  that  the  rule 
will  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment  under 
Executive  Order  12612. 


As  ■  statutory  matter,  this  mis  tpp&ea 
to  alt  entities,  regardless  of  ««. 

The  agencies  find  that  publishing  a 
notice  or  proposed  rulemaking  on  this 
matter  would  be  Impracticable, 
unnecessary,  and  contrary  ta  the  public 
interest,  since  it  would  prevent 
compliance  with  the  staluteey  deadline 
(60  days  boa  the  statute's  date  of 
enactment)  for  issuance  of  OMB'a 
govemmentwide  guidance  and  the 
goveromeatwide  effective  date. 

Consequently,  this  rule  is  published  aa 
an  interim  final  rule.  At  an  interim  final 
rule,  this  regulation  is  fully  in  effect  end 
binding.  No  further  regulatory  action  by 
the  agencies  is  essential  to  the  tegal 
effectiveness  of  the  rule.  In  order  to 
benefit  from  comments  that  interested 
parties  and  the  public  may  make 
however,  the  agencies  will  keep  the 
rulemaking  docket  open  for  60  days. 
Comments  are  invited,  on  all  portions  of 
the  rulemaking,  through  April  27. 199a 
Following  the  dose  of  the  comment 
period.  OMB  and  the  agendes  will 
respond  to  the  comments  end.  if 
appropriate,  amend  provisions  of  OMB'a 
govemmentwide  guidance  and  this  rule 

C  Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  A  Paperwork 
Reduction  Act  emergency  approval  was 
requested  by  OMB  pursuant  to  44LLSjC. 
3507(g)  and  5  CFR  1320.18  and  was 
granted  under  OMB  control  number 
0348-0046.  OMB  estimates  the  reporting 
burden  for  this  information  coBectiop  to 
average  30  minutea  per  response.  The 
time  necessary  tor  filing  the  first 
disclosure  may  differ  bom  that  for  the 
subsequent  disclosures.  However.  In  the 
absence  of  experience  with  such 
reporting.  OMB  does  not  have  anffickat 
data  to  determine  the  universe  of  total 
covered  Federal  actions  or  the  volume 
of  activity  that  will  be  affected  by  this 
rula.  Therefore,  an  estimate  of  the  total 
burden  of  this  information  collection 
requirement  is  not  provided  at  this  time. 
Public  comment  la  requested  to  assist  in 
acasateiy  estimating  the  burden  of  this 
information  collection.  Including:  (1) 
Estimates  of  the  amount  of  time  required 
to  comply  with  this  reporting 
requirement  (2)  estimates  of  the  number 
of  expected  disclosure  reports,  end  (3) 
the  basis  for  these  estimates. 


Text  of  the  Common  Rule 

The  text  of  the  common  rule,  as 
adopted  by  the  agendes  in  this 
document  appears  below. 


PART _ -NEW  RESTRICTIONS  ON 

LOBtYTHQ 
Subport  A— ‘General 

Sac. 

.]Q0  Conditions  on  use  of  funds 

_ 105  Definitions. 

_ .UO  Certification  and  disclosure. 

Subport  B-AdMtios  by  Own  Emptoyeee 
Agency  and  legislative  Haiaoa 
Professional  and  technical 


_ RO  Reporting 

Subpart  C— ActMties  by  Other  than  Own 
Emptoyooa 

_ JOO  Professional  and  technical 

services. 


Subpart  D — Penalties  end  Enforcement 
A/r'  Penalties. 

- .ana  Penalty  procedures. 

_ _ 410  Enforcement 

Sufapart  E— Exemption* 

■300  Secretary  of  Defense 


fcfipart  f  Agency  Reports 

_ 600  Semi-annual  compilation. 

_ 006  Inspector  General  report. 


Appendix  A  to  Part _ — Certification 

Retarding  Lobbying 

Appendix  B  to  Part _ —Disclosure  Form 

to  Report  Lobbying 

Authority:  Section  319.  Public  Law  101-121 
[31  U  AC  1352):  (citation  to  Agency 
rulemaking  authority). 

CVess  reference:  See  a Uo  Office  of 
Management  and  Budget  notice  published  at 
54  FR  62306.  December  20. 1980 
Subport  A — Go  norm 
| _ tOO  Conditions  on  woo  of  fund*. 

(a)  No  appropriated  foods  may  be 
expended  by  the  recipient  of  a  Federal 
-contmct  grant  loan,  or  cooperative 
agreement  to  pay  any  person  for 
Influence*  or  art^ptipg  to  iaffuence  an 
officer  or  employer  of  any  agency,  a 
Member  of  Congress,  aa  officer  or 
employee  of  Congress,  or  an  employee  of 
a  Member  of  Congress  to  connection 
with  any  of  the  following  covered 
Federal  action*:  the  awarding  of  any 
Federal  contract  the  making  of  any 
Federal  grant  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement  and  the 
extension,  continuation,  renewal 
amendment  or  modification  of  any 
Federal  contract  grant  loan,  or 
cooperative  agreement 

(b)  Each  person  who  requests  or 
receive*  from  an  agency  a  Federal 
contract  grant  loan,  or  cooperative 
agreement  shall  file  with  that  agency  a 
certification,  set  forth  in  Appendix  A. 
that  the  person  has  not  made,  and  will 
not  make,  any  payment  prohibited  by 
paragraph  (a)  of  this  section 
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(c)  Each  person  who  requests  or 
receives  from  sa  agency  a  Federal 
contract,  grant  loan,  or  a  cooperative 
agreement  shall  file  with  that  agency  a 
disclosure  form,  set  forth  in  Appendix  & 
if  such  person  has  made  or  has  agreed  to 
make  any  payment  using 
nonappropriated  funds  (to  include 
profits  from  any  covered  Federal 
action),  which  would  be  prohibited 
under  paragraph  (a)  of  this  section  if 
paid  for  with  appropriated  funds. 

(d)  Each  person  who  requests  or 
receives  from  an  agency  a  commitment 
providing  for  the  United  States  to  insure 
or  guarantee  a  loan  shall  file  with  that 
agency  a  statement  set  forth  In 
Appendix  A.  whether  that  person  has 
made  or  has  agreed  to  make  any 
payment  to  influence  or  attempt  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  is 
connection  with  that  loan  insurance  or 
guarantee. 

(e)  Each  person  who  requests  or 
receives  from  an  agency  a  commitment 
providing  for  tbs  United  States  to  insure 
or  guarantee  a  loan  shall  file  with  that 
agency  a  disclosure  form,  set  forth  in 
Appendix  B,  if  that  person  has  made  or 
has  agreed  to  make  any  payment  to 
influence  or  attempt  to  influence  an 
officer  or  employee  of  any  agency,  a 
Member  of  Confess,  an  officer  or 
employee  of  Congress,  or  an  amployee 
of  i  Member  of  Congress  in  connection 
with  that  loan  insurance  or  guarantee. 

$ _ 105  Dettttone. 

For  purposes  nf  this  part: 

(a)  Agency,  as  defined  in  5  U.S-C. 
552(f).  includes  Federal  executive 
departments  and  agencies  as  well  as 
independent  regulatory  commissions 
and  Government  corporations,  at 
defined  in  31  US. C.  9101(1). 

(b)  Covered  Federal  action  means  any 
of  the  following  Federal  actions: 

(1)  The  awarding  of  any  Federal 
contract: 

(2)  The 

(3)  The 

(4)  The 
cooperative  agreement;  and, 

(5)  The  extension,  continuation, 
renewal,  amendment,  or  modification  of 
any  Federal  contract  grant  loan,  or 
cooperative  agreement 

Covered  Federal  action  does  not  include 
receiving  from  an  agency  a  commitment 
providing  for  the  United  States  to  insure 
or  guarantee  a  ban  Loan  guarantees 
and  loan  insurance  are  addressed 
independently  within  this  part 

(c)  Federal  cmtroct  meins  an 
acquisition  contract  awarded  by  an 
agency,  including  those  subject  to  the 
Federal  Acquisition  Regulation  (FAR). 


and  any  other  acquisition  contract  for 
real  or  personal  property  or  services  not 
subject  to  the  FAR. 

(d)  Federal  cooperative  agreement 
means  a  cooperative  agreement  entered 
into  by  an  agency 

(e)  Federal  front  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money,  by 
the  Federal  Government  or  a  direct 
appropriation  made  by  law  to  any 
person.  The  term  does  not  include 
technical  assistance  which  provides 
services  instead  of  money,  or  other 
assistance  in  the  form  of  revenue 
sharing,  loans,  loan  guarantees,  loan 
Insurance,  interest  subsidies,  insurance, 
or  direct  United  States  cash  assistance 
to  an  individual. 

(f)  Federal  loan  means  a  loan  made  by 
an  agency.  The  term  does  not  include 
loan  guarantee  or  loan  insurance. 

(g)  Indian  tribe  and  tribal 
organization  have  the  meaning  provided 
in  section  4  of  the  Indian  Self' 
Determination  and  Education 
Assistance  Ad  (25  U.S.G  450B). 
Alaskan  Natives  are  included  under  the 
definition  of  Indian  tribes  In  that  Act 

influence  means  making,  with  the  intent 
to  influence,  any  communication  to  or 
appearance  before  an  officer  or 
employee  or  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  any 
covered  Federal  action. 

(i)  Loon  guarantee  and  Joan  insurance 
means  an  agency's  guarantee  or 
insurance  of  a  ban  made  by  a  person. 

(j)  Local  government  means  a  unit  of 
government  in  a  State  and.  if  chartered, 
established,  ar  otherwise  recognized  by 
a  State  for  the  performance  of  a 
governmental  duty,  including  a  local 
public  authority,  a  special  district  an 
intrastate  district  a  council  of 
governments,  a  sponsor  group 
representative  organisation,  and  any 
other  instrumentality  of  a  local 
government 

(k)  Officer  or  employee  of  an  agency 
includes  the  following  individuals  who 
are  employed  by  an  agency: 

(l)  An  individual  who  is  appointed  to 
a  position  in  the  Government  under  title 
S.  OS.  Code,  including  a  position  under 
a  temporary  appointment: 

(2)  A  member  of  the  uniformed 
services  as  defined  in  section  101(3). 
title  37.  JJS.  Code: 

(3)  A  special  Government  employee  at 
defined  in  section  202.  title  16.  VS. 

Code:  and. 

(4)  An  Individual  who  is  e  member  of 
a  Federal  advisory  committee,  as 
defined  by  the  Federal  Advisory 
Committee  Act  title  &,  VS  Cods 
appendix  2. 


(1)  Person  means  an  individual, 
corporation,  company,  association, 
authority,  firm,  partnership,  society, 
Slate,  and  local  government,  regardless 
of  whether  such  entity  is  operated  for 
profit  or  not  for  profit  This  term 
excludes  an  Indian  tribe  tribal 
organization,  or  any  other  Indian 
organization  with  respect  to 
expenditures  specifically  permitted  by 
other  Federal  law. 

fm)  Reasonable  compensation  means, 
with  respect  to  a  regularly  employed 
officer  or  employee  of  any  person, 
compensation  that  is  consistent  with  the 
normal  compensation  for  such  officer  or 
employee  for  work  that  is  not  furnished 
to,  not  funded  by.  or  not  furnished  in 
cooperation  with  the  Federal 
Government 

(n)  Reasonable  payment  means,  with 
respect  to  perfesslonal  and  other 
technical  services,  a  payment  in  an 
amount  that  is  consistent  with  the 
amount  normally  paid  for  trucb  services 
in  the  private  sector. 

(o)  Recipient  includes  ail  contractors, 
subcontractors  at  any  tier,  and 
subgrantees  at  any  bar  of  the  recipient 
of  funds  revived  in  connection  with  a 
Federal  contract  grant  loan,  or 
cooperative  agreement  The  term 
excludes  an  Indian  tribe,  tribal 
organization,  or  any  other  Indian 
organization  with  respect  to 
expenditures  specifically  permitted  by 
other  Federal  law. 

(p)  Regularly  employed  means,  with 
respect  to  an  officer  or  employee  of  a 
person  requesting  or  receiving  s  Federal 
contract  grant  loan,  or  cooperative 
agreement  or  a  commitment  providing 
for  the  United  States  to  insure  or 
guarantee  a  loan,  an  officer  or  amployee 
who  Is  employed  by  such  person  for  at 
least  130  working  days  within  one  yeer 
immediately  preceding  the  date  of  the 
submission  that  Initiates  agency 
consideration  of  such  person  for  receipt 
of  such  contract  grant  loan,  cooperative 
agreement  loan  insurance  commitment 
or  loon  guarantee  commitment.  An 
officer  or  employee  who  is  employed  by 
such  person  for  less  than  130  working 
days  within  one  year  Immediately 
preceding  the  date  of  the  submission 
that  initiates  agency  consideration  of 
such  person  shall  be  considered  to  be 
regularly  employed  as  sooo  as  he  or  she 
is  employed  by  such  person  for  IX 
working  days. 

(q)  State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  a 
territory  or  possession  of  the  Uhited 
States,  an  agency  or  instrumentality  of  s 
State,  and  a  multbState,  regional  or 


making  of  any  Federal  pant 
making  of  any  Federal  loan: 
entering  into  of  any 
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Interstate  entity  bavin*  govefnmsnuf 
duties  and  powers. 

| _ .no  Certification  and  dtodoeure. 

(a)  Each  penon  shall  Hie  a  . 
certification,  and  a  disclosure  for*,  if 
required,  with  each  submission  that 
Initiates  agency  consideration  of  such 
person  for 

(1)  Award  of  a  Federal  contract,  grant 
or  cooperative  agreement  exceeding 
5100.000;  or 

(2)  An  award  of  a  Federal  loan  or  a 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan 
exceeding  5150.000 

(b)  Each  penon  shall  file  a 
certification,  and  a  disclosure  form,  if 
required,  upon  receipt  by  such  person  of: 

(1)  A  Federal  contract  grant or 
cooperative  agreement  exceeding 
$100X00;  or 

(2)  A  Federal  loan  or  a  commitment 

providing  for  the  United  States  to  insure 
or  guarantee  a  loan  exceeding  $150,000. 
unless  such  person  previously  filed  a 
certification,  and  a  disclosure  form,  if 
required,  under  paragraph  (a)  of  this 
section.  _  , 

|c)  Each  person  shall  file  a  disclosure 
form  at  the  end  of  each  calendar  quarter 
in  which  lhere  occurs  any  event  that 
*  requires  disclosure  or  that  materially 
affects  the  accuracy  of  the  information 
contained  in  any  disclosure  form  . 
previously  filed  by  auch  person  under 
paragraphs  (aj  or  (b)  of  this  section.  An 
•vent  that  materially  affects  the 
accuracy  of  the  information  reported 
includes: 

(1)  A  cumulative  increase  of  *25.000  or 
more  in  the  amount  paid  or  expected  to 
b«  paid  for  Influencing  or  attempting  to 
influence  a  covered  Federal  action:  or 

(2)  A  change  in  the  persons)  os 
individual^)  influencing  or  attempting 
to  influence  a  covered  Federal  action: 

(3)  A  change  in  the  office rf*)- 
employee(s).  or  Membexfa)  contacted  to 
influence  or  attempt  to  influence  a 
covered  Federal  action. 

(d)  Any  person  who  requests  or 
receives  from  a  person  referred  to  in 
paragraphs  (a)  or  fb)  of  this  section: 

(1)  A  subcontract  exceeding  5100.000 
at  any  tier  under  a  Federal  contract: 

(2)  A  subgrant  contract  or 
subcontract  exceeding  5100.000  a!  any 
tier  under  a  Federal  grant 

(3)  A  contract  or  subcontract 
exceeding  5100.000  at  any  tier  under  • 
Federal  loan  exceeding  5150.00ft  or. 

(4)  A  contract  or  subcontract 
exceeding  5100.000  at  any  tier  under  a 
Federal  cooperative  agreement 

shall  file  a  certification,  and  a  disclosure 
form,  if  required,  to  the  next  tier  above. 


(e)  AH  dtoelo«ure  form*.  butret 
certification,,  aball  b.  forw.ttW  bom 
tier  to  Her  art  til  received  by  the  pemon 
referred  to  » |»regr»pb»  (a)  or(b)of 
Ihli  .ecUon-Tbat  pemon  ah.U  forward 
all  di.clorere  forma  to  the  ajeacy. 

ff)  Any  certification  or  disclosure  form 
filed  under  paragraph  (e)  of  this  section 
shall  be  l«ated  a»  a  material 
representation  of  feci  upon  which  all 
receiving  tiers  shell  rely.  All  liability 
arising  from  an  erroneous  representation 
shall  be  borne  aolely  by  the  tier  filing 
that  representation  end  shall  not  be 
shared  by  any  tier  to  which  the 
erroneous  representation  la  forwarded. 
Submitting  an  erroneoua  certification  or 
disclosure  constitutes  a  failure  to  file  the 
required  certification  or  disclosure, 
respectively,  if  a  person  fails  to  file  a 
required  certification  or  disclosure,  the 
United  States  may  pursue  all  available 
remedies,  including  those  authorized  by 
section  1352,  title  31.  US.  Coda. 

(g)  For  awards  and  commitments  in 
process  prior  to  December  23, 1900,  but 
not  made  before  that  date,  certifications 
shall  be  {pquired  at  award  or 
commitment  covering  activities 
occurring  between  December  23. 1989. 
and  the  date  of  award  or  commitment 
However,  for  awards  and  commitments 
in  process  prior  to  the  December  23, 

1989  effective  date  of  these  provisions, 
but  not  mad*  before  December  23, 1989. 
disclosure  forms  shall  not  be  required  at 
time  of  award  or  commitment  hut  shall 
be  filed  within  30  days. 

(h)  No  reporting  is  required  for  an 
activity  paid  for  with  appropriated  funds 
if  that  activity  is  allowable  under  either 
SubpartBorC. 

SufcpftB  AeOvW—  by  O'—  - 

Employ  tea 

|  Apvoey  and  l*flWe«v* 

ftatoon. 

(e)  The  prohibition  on  the  use  of 
appropriated  funds,  to  I  -100  (a), 
does  not  apply  in  the  case  of  a  payment 
of  reasonable  compensation  made  to  an 
officer  or  employee  of  a  person 
requesting  or  receiving  a  Federal 
contract  grant  loan,  or  cooperative 
agreement  if  the  payment  Is  for  agency 
and  legislative  liaison  activities  not 
directly  related  to  a  covered  Federal 

(b)  For  purposes  of  paragraph  (a)  of 
this  section,  providing  any  information 
specifically  requested  by  an  agency  or 
Congress  is  allowable  at  any  time. 

(cj  For  purposes  of  paragraph  (a)  of . 
this  section,  the  following  agency  and 
legislative  liaison  activities  ire 
allowable  at  any  time  only  where  they 
are  not  related  to  a  specific  solicitation 
for  any  covered  Federal  action: 


(1)  Discussing  with  an  , 
(including  Individual  demonstrations) 
the  qualities  end  characteristics  of  the 
person's  products  or  services,  conditions 
or  terms  of  sals,  and  service 
capabilities;  end. 

(2)  Technical  discussions  and  other 
activities  regarding  the  application  or 
adaptation  of  the  person's  products  or 
services  for  an  agency's  use. 

(d)  For  purposes  of  paragraph  (a)  of 
this  section,  the  following  agencies  and 
legislative  Uaison  activities  are 
allowable  only  where  they  are  prior  to 
formal  solicitation  of  any  covered 
Federal  action: 

(11  Providing  any  information  not 
specifically  requested  but  necessary  for 
an  agency  to  make  an  Informed  decision 
about  initiation  of  a  covered  Federal 
action; 

(2)  Technical  discussions  regarding 
the  preparation  of  an  unsolicited 
proposal  prior  to  Its  official  submission; 
and, 

(3)  Capability  presentations  by 
penons  seeking  awards  from  an  agency 
pursuant  to  the  provisions  of  the  Small 
Business  Act.  as  amended  by  Public 
Law  95-507  and  other  subsequent 
amendments 

(e)  Only  those  activities  expressly 
authorized  by  this  section  are  allowable 
under  this  section. 

| _ 20S  Professional  and  technical 

sendees. 

(a)  The  prohibition  on  the  use  of 

appropriated  funds,  in  | - .100  (a). 

does  not  apply  In  the  case  of  a  payment 
of  reasonable  compensation  made  to  an 
officer  or  employee  of  a  person 
requesting  or  receiving  a  Federal 
contract  grant  loan,  or  cooperative 
agreement  or  an  extension,  continuation, 
renewal  amendment  or  modification  of 
•  Federal  contract  grant  loan,  or 
cooperative  agreement  if  payment  la  for 
professional  or  technical  service* 
rendered  directly  in  the  preparation, 
submission,  or  negotiation  of  any  bid, 
proposal  or  application  for  that  Federal 
contract  grant  loan,  or  cooperative 
agreement  or  for  meeting  requirements 
imposed  by  or  pursuant  to  law  as  a 
condition  for  receiving  that  Federal 
contract  grant  loan,  or  cooperative 
agreement 

(b]  For  purposes  of  paragraph  (a)  of 
this  section,  “professional  and  technical 
services"  shall  be  limited  to  advice  and 
analysis  directly  applying  any 
professional  or  technical  discipline  For 
example,  drafting  of  a  legal  document 
accompanying  a  bid  or  proposal  by  a 
lawyer  is  allowable.  Similarly,  technical 
advice  provided  by  an  engineer  on  the 
performance  or  operational  capability  of 
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a  piece  of  equipment  rendered  directly 
in  the  negotiation  of  a  contract  ■ 
allowable.  Howe\er.  communications 
with  the  intent  to  influence  made  by  a 
professional  (such  at  a  licensed  lawyer) 
or  a  technical  penon  (such  as  a  Ucented 
accountant)  are  not  allowable  aoder  this 
section  unlew  they  provide  advice  and 
analysis  directly  applying  their 
professional  or  technical  expertise  and 
unless  the  advice  or  analysis  is  rendered 
directly  arid  solely  in  the  preparation, 
submission  or  negotiation  of  a  covered 
Federal  Thus,  for  example, 

communications  wifo  the  intent  to 
influence  made  by  a  lawyer  that  do  not 
provide  legal  advice  or  analysis  directly 
and  solely  related  to  the  legal  aspect*  of 
his  or  her  client's  proposal,  but  generally 
advocate  one  proposal  over  another  am 
not  allowable  under  this  section 
because  the  lawyer  is  net  providing 
professional  legal  services.  Similarly. 

rin^«  with  the  intent  to 
influence  made  by  an  engineer  providing 
an  engineering  analysis  prior  to  fits 
preparation  or  submission  of  a  bid  or 
proposal  are  not  allowable  under  this 
section  since  the  engineer  is  providing 
technical  services  but  not  directly  to  the 
preparation,  submission  or  negotiation 
of  a  covered  Federal  action. 

(c)  Requirements  imposed  by  or 
pursuant  to  law  as  a  condition  for 
receiving  a  covered  Federal  award 
include  those  required  by  law  re- 
regulation.  or  reasonably  expected  to  be 
required  by  law  or  regulation,  and  any 
other  requirements  in  the  actual  award 
documents. 

(d)  Only  those  services  expressly 
authorized  by  this  section  are  allowable 
under  this  sactieo- 

« _ .«•  Reporting. 

No  reporting  la  required  with  respect 
to  payments  of  reasonable 
compensation  made  to  regularly 
employed  officers  or  employees  of  a 
person. 

Subpart  C— Activities  by  Other  Titan 
Own  Employees 

| _ _  3M  Professional  and  Is  tfrtrri 

sendees. 

(a)  The  prohibition  on  the  use  of 

appropriated  fads,  to  | - - -MO  (a). 

does  not  apply  in  the  case  of  any 
reasonable  payment  to  a  person,  other 
than  an  officer  er  employee  of  s  pence 
requesting  or  receiving  s  covered 
Federal  action,  if  the  payment  is  for 
professional  er  technical  services 
rendered  deadly  in  the  prepare  torn, 
submission,  or  negotiatioa  of  any  bid. 
proposal  ox  application  for  that  Federal 
contract  grunt  loss,  or  cooperative 
agreement  or  for  meeting  requirements 


imposed  by  or  pursuant  to  la  was  a 
condition  for  receiving  that  Federal 
contract  grant,  loan,  or  cooperative 
agreement 

(b)  The  reporting  requirements  m 

{ _ .110  (a)  and  (b)  regarding  filing 

a  disclosure  form  by  each  pemoo.  if 
required,  shall  not  apply  with  respect  to 
professional  or  technical  services 
rendered  directly  in  the  preparation, 
submission,  or  negotiation  of  any 
commitment  providing  for  foe  United 
Stales  to  insure  or  guarantee  a  loan. 

(c)  For  purposes  of  paragraph  (a)  of 
this  section,  “professional  and  technics! 
services*  ahull  be  Bmiled  to  advice  and 
analysis  forectfy  applying  any 
professional  or  technical  dbdpfitt.  For 
example,  drafting  or  a  legal  doowent 
accerapuaytog  a  bid  or  propoaaf  by  • 
lawyer  la  allowable.  Swirflarty.  technical 
advice  provided  by  an  engineer  an  the 
petfesmaoce  or  operational  capability  of 
a  piece  of  eqaipnient  rendered  forectfy 
to  the  negotiation  aft  contract  to 
allowable.  Ha  waver,  ooirmumicitiemr 
with  the  Intent  to  toffaeoca  made  by  a 
professional  fradi  as  a  Bccnsedlawyev} 
or  a  technical  person  (such  as  a  licensed 
accountant)  are  not  allowable  under  this 
section  unless  they  provide  advice  and 
analysis  Areetly  applying  tbeir 
professional  or  technical  expanse  and 
unless  the  advice  or  analysis  is  rendered 
directly  and  aoMy  in  foe  preparation, 
subtree itoo  or  negotiation  of  e  covered 
Federal  action.  Thus,  for  example, 
communications  with  foe  intent  to 
influence  made  by  a  fawyar  that  do  not 
provide  legal  advice  or  analysis  directly 
and  solely  related  to  the  legal  aspects  of 
his  or  her  client's  proposal,  bat  generally 
advocate  one  proposal  over  another  are 
not  allowable  under  this  section 
because  foe  lawyer  it  not  providing 
professional  legal  services.  SimAarly* 
communications  with  ths  intent  to 
Influence  made  by  *»  engineer  presiding 
an  wintering  analysis  prior  to  foe 
prepare  ties  ar  submiswaa  if  a  bid  ar 
proposal  are  not  allowable  under  this 
section  since  the  engineer  is  providing 
technical  services  but  not  directiy  to  the 
preparation.  submission  ar  negotiation 
of  a  covered  Federal  adiaa. 

(d)  Requirements  imposed  by  or 
pursuant  la  law  as  a  oonditioa  for 
receiving  a  covered  Federal  sward 
include  foosa  required  by  tow  ar 
regulate*.  or  reasonably  expected  to  be 
required  by  law  or  refutation,  and  any  * 
other  reqdreraents  to  tea  actual  award 
docaanante. 

(e)  Henna  other  than  often  ar 
employees  of  a  person  requesting  ar 
receiving  a  covered  Federal  action 
include  ceoea basis  and  trade 
'association. 


(0  Only  those  services  expressly 
authorized  by  this  section  are  allowable 
under  this  section 


Subpart  0— Penalties  and 
Enforcement 


{ _ .too  Penalties. 


(a)  Any  person  who  makes  an 
expenditure  prohibited  herein  shall  be 
subject  to  a  civil  penalty  of  not  less  than 
$10,000  and  not  mors  than  $100,000  for 
each  sud  expenditure. 

(b)  Any  person  who  rails  to  file  or 
amend  the  disclosure  torn  (see 
Appendix  B)  to  be  filed  or  amended  if 
required  hereto,  shall  be  subject  to  ■ 
csivff  penalty  of  not  toss  than  $10400  and 
not  mots  than  $100,000  for  each  such 
failure. 

(c)  A  Sling  or  amended  filing  oa  or 
after  the  date  an  which  as 
administrative  action  fez  foe  imposition 
of  a  afeOpaaailp  to  coomscef  does  not 
prevent  the  imposition  of  such  civil 
penalty  for  a  failure  occurring  before 
that  date  All  adtotoiibaUlara  triinn  is 
commenced  with  respect  to  a  failure 
when  so  investigating  official 
determines  to  writing  ta  commence  aa 
investigation  of  an  allegation  of  such 
failure. 

fd)  to  detennifunf  whether  to  impose 
•  civil  penalty,  and  the  amount  of  any 
such  penalty,  by  reason  of  a  violation  by 
toy  person,  the  agency  shall  consider 
the  nature,  circunastawcts.  extent  and 
gravity  of  the  violation.  the  effect  on  the 
ability  of  such  person  to  continue  in 
business,  any  prior  violations  by  such 
person,  the  degree  of  enlpahilUy  of  such 
pecsea.  foe  ability  af  the  person  to  pay 
the  pesafey.  and  such  other  matters  as 
may  be  gtsueiili. 

(a)  Tint  offenders  wider  paragraphs 
(a)  or  (b|af  this  section  sbal  be  subject 
to  a  civil  penalty  of  $10,000.  absent 
aggravating  rimnwtences  Second  and 
subsequent  offenses  by  persons  shall  be 
subject  to  an  appropriate  eivil  penalty 
between  $10,000  and  $100000  as 
determined  by  foe  agency  head  or  his  or 
her  designee 

(1)  An  imposition  of  a  civil  penally 
under  this  section  does  not  prei  rnt  the 
United  Slates  from  seeking  any  other 
remedy  that  may  apply  to  the  same 
conduct  that  is  the  basis  (or  the 
imposition  of  such  cMt  penalty 


f  - aw  Penalty  procedure*. 

Agencies  shall  impose  and  collect 
dvil  penalties  pursuant  to  the  provision* 
of  the  Augram  fraud  and  CWS 
Remedies  Act  31  U.S.C.  sections 
(tot*  tob  section  fefl.  »M.  Ja05. 3** 
36V.  3t0&  and  3*12.  InaoUraafoete 
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provision!  in  not  tooons  Istont  with  the 
requiremenu  berets 

| _ -410  Enforcement 

The  heed  of  each  agency  ehaD  take 
•uch  actions  at  an  accessary  to  ensure 
that  the  provisions  herein  sure  vigorously 
Implemented  and  enforced  in  that 
agency. 

Subpart  E—£x*mption« 

| _ JOO  Secretary  of  Defense. 

(a)  The  Secretary  of  Defense  may 
exempt,  on  a  case*by-case  basis,  a 
covered  Federal  action  from  the 
prohibition  whenever  the  Secretary 
determines,  in  writing,  that  such  an 
exemption  is  in  the  national  interest 
The  Secretary  shall  transmit  a  copy  of 
each  such  written  exemption  to 
Congress  immediately  after  making  such 
a  determination. 

(b)  The  Department  of  Defense  may 
issue  supplemental  regulations  to 
implement  paragraph  (a)  of  this  section. 

Subpart  F — Agency  Report* 

§  Jgoo  gemFannual  coenpfctton. 

(a)  The  head  of  each  agency  shall 
colled  and  compile  the  disclosure 
reports  (see  Appendix  B)  and.  on  May  31 
and  November  30  of  each  year,  submit 
to  the  Secretary  of  the  Senate  and  tba 
Clerk  of  the  House  of  Representatives  a 
report  containing  •  compilation  of  the 
information  contained  in  the  disclosure 
reports  received  during  the  six-month 
period  ending  on  March  31  or  September 
30.  respectively,  of  that  year. 

(b)  The  report,  including  the 
compilation,  shall  be  available  for 
public  Inspection  30  days  after  receipt  of 
the  report  by  the  Secretary  and  the 
Clerk. 

(c)  Information  that  Involves 
intelligence  metiers  shall  be  reported 
only  to  the  Select  Committee  on 
Intelligence  of  the  Senate,  the 
Permanent  Select  Committee  on 
Intelligence  of  the  House  of 
Representatives,  and  the  Committees  on 
Appropriations  of  the  Senate  end  the 
House  of  Representatives  in  accordance 
with  procedures  agreed  to  by  such 
committees  Such  information  shall  not 
be  available  for  public  inspection. 

(d)  Information  that  i§  classified  under 
Executive  Order  12356  or  any  successor 
order  shall  be  reported  only  to  the 
Committee  on  Foreign  Relations  of  the 
Senate  and  the  Committee  on  Foreign 
Affairs  of  the  House  of  Representatives 
or  the  Committees  on  Armed  Services  ol 
the  Senate  and  the  House  of 
Representatives  (whichever  such 
committees  have  jurisdiction  of  matters 
involving  such  informition)  and  to  the 
Committees  on  Apptopriations  of  the 


Senate  and  the  House  of 
Representatives  to  tooonUnca  with 
procedures  agreed  to  by  such 
committees.  Such  tofonnstion  shell  not 
be  available  for  public  inspection. 

(e)  The  first  aeml-anmial  compilation 
shall  be  submitted  on  May  31. 1900.  end 
•ball  contain  a  compilation  of  tba 
disclosure  reports  received  from 
December  23. 1960  to  Match  31. 1990. 

(f)  Major  agencies,  designated  by  the 
Office  of  Management  and  Budget 
(OMB).  are  required  to  provide  machine- 
readable  compilations  to  the  Secretary 
of  the  Senate  and  the  Clerk  of  the  House 
of  Representatives  no  later  than  with  the 
compilations  dus  oa  May  31, 1991.  OMB 
shall  provide  detailed  specifications  in  a 
memorandum  to  these  agencies. 

(g)  Non-major  agencies  are  requested 
to  provide  machine-readable 
compilations  to  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of  * 
Representatives. 

fh)  Agencies  shall  keep  the  originals 
of  all  disclosure  reports  to  the  official 
files  of  the  agency. 

| _ _  §05  tnapactorOenere!  report 

(■}  The  Inspector  Centra  L  or  other 
official  as  specified  to  paragraph  (b)  of 
this  section,  of  each  agency  shall 
prepare  and  submit  to  Congress  each 
year,  commencing  with  submission  of 
the  President's  Budget  to  1991.  an 
evaluation  of  the  compliance  of  that 
■gency  with,  and  the  effectiveneaa  of. 
the  requirements  herein.  The  evaluation 
may  include  any  recommended  changes 
that  may  be  necessary  to  strengthen  or 
improve  the  requirements. 

(b)  In  the  case  of  an  agency  that  does 
oot  have  an  Inspector  General  the 
agency  official  comparable  to  an 
Inspector  Geoeral  shall  prepan  and 
submit  tha  annual  report  or.  If  than  la 
do  such  com  para  bit  official  tha  head  of 
the  agency  shall  prepare  and  submit  the 
annual  report 

(c)  The  annual  report  shall  be 
submitted  at  the  same  time  the  agency 
submits  Its  annual  budget  justifications 
to  Congress. 

(d)  The  annual  report  shall  include  the 
following;  All  alleged  violations  relating 
to  the  agency's  covered  Federal  actions 
during  the  year  covered  by  the  report 
the  actions  taken  by  the  head  of  the 
agency  in  the  year  covered  by  the  report 
with  respect  to  those  alleged  violations 
and  alleged  violations  in  previous  years.’ 
and  the  amounts  of  civil  penalties 
imposed  by  the  agency  in  the  year 
covered  by  the  report. 


AppeodU  A  lo  Part  V.-'.  —  ' 
Certification  Ragwdtag  Lobbying  " 

Certification  for  Contract*  Grants,  Loans, 
and  Cooperative  Apeeeeenm 

The  undersigned  certifies,  to  ths  best  of  his 
or  her  knowledge  tad  betiat  that: 

*  (t)  No  Federal  appropriated  funds  bits 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
lbs  undenlgnad.  to  any  person  for  tofiuaoctof 
or  attempting  to  taflueaoe  eon  officer  or 
employee  of  an  eftney,  a  Member  of 
Congress,  ao  officer  or  employee  of  Congress, 
or  ao  employee  of  a  Member  of  Congress  to 
connection  with  the  e  warding  of  any  Federal 
contract  the  making  of  any  Federal  grant  the 
mating  of  any  Federal  loan,  the  entering  Into 
of  any  cooperative  agreement  and  the 
extension,  continue  boo.  renewal 
amendment  w  modification  of  any  Federal 
contract  grant  loan,  or  cooperative 
agreement 

(2J  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempt!**  to  Influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Coogresa.  aa  officer  or  employee  of  Congress, 
or  an  employee  of  s  Member  of  Congress  in 
connection  with  this  Federal  contract  grant 
loan,  or  cooperative  agreement  the 
undersigned  shall  complete  and  submit 
Standard  Form-ULL  •Disclosure  Form  to 
Report  Lobbying.4*  to  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  to 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreement*}  and  that  all 
subeedpieuta  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  open  which  reliance 
was  placed  whan  this  transaction  was  mads 
or  entered  Into.  Submission  of  tide 
certification  Is  a  prerequisite  for  malting  or 
entering  Into  this  tmnaartloa  Imposed  by 
•action  1332.  tide  31.  US.  Code.  Any  person 
who  fails  to  file  the  required  certification 
•hall  be  eobject  to  a  cfvfl  penalty  of  oot  less 
than  gitiuOOO  and  not  more  than  tiOOOOO  for 
tadb  each  failure. 

Statement  for  Loan  Guarantee*  and  Loan 
insurance 

The  undersigned  states,  to  the  best  of  hia  or 
her  knowledge  and  bebeL  that 

If  any  funds  have  been  paid  or  will  be  paid 
lo  any  person  for  influencing  or  attempting  to 
influence  aa  officer  or  employee  of  any 
agency,  a  Member  of  Congress*  an  officer  or 
employee  of  Congress,  or  an  employee  of  e 
Member  of  Congress  to  connection  with  this 
cnmmlimtfll  providing  for  the  United  States 
to  insure  or  guarantee  a  loon,  the  undersigned 
shall  complete  and  submit  Standard  Form- 
LLL  "Disclosure  Form  to  Report  Lobbying." 
in  accordance  with  its  instructions 

Submission  of  this  statement  is  ■ 
prerequisite  for  making  or  antcring  into  this 
transaction  imposed  by  section  1352.  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  e  civil 


56 


APPENDIX  C:  OMB  NEW  RESTRICTIONS  ON  LOBBYING 
INTERIM  FINAL  RULE  (Continued) 


6712  Federal  Register  /  Vol.  SS.  No.  36  /  Monday.  February  26.  1990  /  Rules  end  Regulations 


penally  of  nol  let*  than  $1(1000  and  mol  more 
than  $100000  for  eacb  tuch  failure: 


Appendix  B  lo  Part _ Dbdosuie 

Form  lo  Report  Lobbying 


VLUMO  COOC1  HIM1«  HH4K 

rtto-ev*  mn* i-n  niMva  «ne- 


«tifr4j4t  4t»na 

ft  «O0Mt-tt  MIHt-ft  WMHt  *»'»■ 

*Mk  crw-tv-M.  wMt  n.  ma-eMft  rwr-eMk 

mm  n  a  «n>  a*  t» 
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DISCLOSURE  OF  IOBBYINC  ACTIVITIES 

Conceit  Mi  loin*  lo  dhriase  lobbying  actMtles  pursuant  to  31  U.4C  1352 
(See  m«n«  lor  pubic  burden  disclosure  J 


L  Type  of  Federd  Adb« 

□  4  contract 
b.  grant 

c  cooperative  apM 
d  lom 

t  loon  guarantee 
f.  loan  iHwrno 


X  Status  of  federal  Actio* 

□  a.  bidtoferjppKcatioo 
b  initid»w*d 
c  posl-Mfll 


X  Report  Type: 

□  4.  InitidSing 

b  nOwddury 
taftUerWCkMgeOdy. 
year  .  ttuarter 

dale  ad  Iasi  report  _ 


4  Name  and  Address  of  Reporting  lathy: 

□  Prime  O  Subawardee 

Tier 


Canptnioml  Dhtrkl  0  known: 


4  federal  Department/ Ajeacy: 


4  federd  Action  Ni— bet,  4 bum* 


4  If  Reporting  Intky  bt  No.  4  b  Subawardee.  Inter  Name 
and  Address  of  Piiaii: 


Cong  re  won  al  Pnlrict  ifkno wrr. 


7.  federal  Program  Name/Descrtplion: 


CH3A  Number.  d*»p*caMe: 


4  Award  Amount,  if  known: 

% 


14  a.  Name  and  Address  d  Lobbying  Intitv 
dndwrftidbd  name,  drat  a 


b.  tmEriduds  Performing  Services  tmdudmg  address  d 
dfomrtf  torn  Na  Khd 
dad  name.  Vet  name.  M/fc 


faim*  SArrrTU  _ 


11.  Amount  olPayme^FcbecdaflMFappVt:  1 14  Type  of  PeymeU  (cfcec*  a*  fot  *f*f* 

%  _ _  D  actual  C  planned 


IX  Fonaaf  Payment  «c*ec*dr  for  ipp** 
O  4  each 

O  b  in-kind;  gteefy.  idwt . 


O  4  retainer 

□  b.  one-time  Ice 
O  C.  COnniwiM 
Q  dcoMrifMtbc 

□  4  de Ind 

O  L  other:  BpedV*  . 


14  ContbuutkMi  Sfceerts)  W-Ui-A  tfUcfccd:  O  Yes  D  No 


k  Nh-  kUWMV«k  1 


rain 

I*  UVC  I 


rule  - 

Telephone  N*_-_ 


Dale:. 


Ndefld  Use  Oaty* 
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INSTRUCTIONS  FOR  COMPLETION  OF  SHU,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Thr,  disclosure  loon  M  br  completed  by  the  reporting  entity,  whether  tubawardee  or  prime  Federal  recipient  *1  the 
initiation  or  receipt  of  a  covered  federal  action,  or  a  material  change  to  a  pre«oui  Wing,  pursuant  to  trie  Jl  US  C 
section  1352  The  filing  of  a  form  H  required  for  each  payment  or  agreement  to  male  payment  to  any  lobbying  entity  tor 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of F  Congress.  an  officer  or 
employee  of  Coreress.  or  an  employer  of  a  Member  of  Congress  m  connection  with  a  covered  federal  action  Use  the 
SF-LIiTa  Continuation  Sheet  lor  additional  information  if  the  space  on  the  form  n  inadequate  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report  Refer  to  the  implementing  guidance  published  by  the  Olftce  of 
Management  and  Budget  for  additional  information. 

1  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and  or  has  been  secured  to  influenre  the 
outcome  of  a  covered  federal  action 

2  Identify  the  statu*  of  the  covered  Federal  action. 

3  Identify  the  appropriate  classification  of  this  report  If  this  Is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred  Enter  the  dale  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4  Enter  the  M  name,  address,  dty.  state  and  rip  code  of  the  reporting  entity  Include  Congressional  District,  if 
known.  Chech  the  appropriate  classification  of  the  reporting  entity  that  tfesignates  if  H  is.  or  expects  to  be.  a  pome 
or  subaward  recipient.  Identify  the  tier  of  the  suhawardee,  e.g,  the  first  subawardee  of  the  prime  k  theKI  tier 
Subawards  fodude  but  are  not  limited  to  subrontrart^  subgranu  and  contract  awards  under  grants. 

5.  If  the  organiaation  filing  the  report  fe  Item  4  chn  k*  "Subawanfee",  then  enter  the  full  name,  address,  dty.  stan- 
rip  code  of  the  prime  federal  recipient.  Indude  Congressional  District  d  known. 

ft.  Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment  include  at  least  one  erganlrj»»mal 
level  below  agency  name,  if  known,  for  eur^rfe,  Department  of  Transportation.  United  States  Coast  Guard. 

7.  Enter  the  Federri  program  name  or  description  lor  the  covered  Federal  action  (item  1).  If  known,  enter  the  hrf 
Catalog  of  Federal  Domestic  Assistance  fCFDA)  number  for  grants,  cooperative  agreements,  loam,  and  loan 
commitments. 

ft.  Enter  the  most  appropriate  Federal  identifying  number  available  Yor  the  Federal  action  identified  in  Item  1  Ce  ft- 
Request  for  Proposal  (RfP)  nwnben  Invitation  lor  did  (IFB)  number;  grant  announcement  number;  the  contract 
«ant  or  loan  awwd  number;  foe  *jpKcatio*v  proposal  control  number  assigned  by  the  Federal  agency)  Include 
prefixes,  e  g-  ■Rff-DCftb-OOf 

t.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  awardfaan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10  (a) Enter  the  foil  name,  address,  dty.  *Utt  and  rip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  hem  4  to  influence  the  covered  federal  action. 

(b)Enter  the  foil  names  of  the  IndhtduaXs)  performing  services,  and  include  full  address  H  different  from  10  (a) 
Inter  Last  Name,  first  Name,  and  Middle  Initial  (MIL 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (hem  a)  to  the 
lobbying  entity  (item  tOL  imfcate  whether  foe  payment  has  been  made  (actual)  or  will  be  made  (planned)  Check 
aft  boxes  that  apply.  If  this  is  »  material  change  report,  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  wopriate  bories).  Check  *  boxes  that  apply.  If  payment  it  made  through  an  In-kind  contribution, 
specify  tfie  nature  and  value  of  the  In-kind  payment 

11  Check  the  appropriate  boriet)  Check  aK  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  m d  detailed  description  of  toe  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
.perform,  and  toe  datefs)  of  any  services  rendered,  todude  all  l*epar*<ocy  and  related  activity,  not  just  JP**  « 
actual  contact  with  Federal  offidah.  Identify  the  Federal  offidaffs)  or  employees)  contacted  or  the  office**), 
employee^),  or  Memberts)  of  Congress  that  were  contacted 

15  Check  whether  or  not  a  SF-UL-A  Continuation  Sheeffs)  is  attached 

1ft.  The  certifying  official  shall  sign  and  date  toe  form,  print  his/her  name,  title,  and  telephone  nianber 


Puftftc  reporting  burden  lor  tois  eofiection  of  wformabon  k  rttim«ed  So  werage  -JO  nwitues  per  response,  metoding  time  for  irvirwuig 
imOuctiorw.  sewefw*  eusting  dau  sowers,  gathering  and  mainuming  toe  data  needed,  and  completing  and  wvwwmg  N  coAectson  of 
information.  Send  comments  regarding  the  bwden  eaamaor  or  srq  otfwr  aspect  of  tiwa  caftection  of  irdomubon,  snetu^ng  wgges^n* 
for  reducing  thri  bwden.  to  toe  Office  of  Management  md  judge!  Paperwork  Reaction  Project  <034ft4KMft).  Waahmgsen.  D  C  20SQ3 
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exiO/nvi  0>Cfc  cr  i*«  rr*c+*s*r%. 

erf ci  o r  manaociawt  amp  sudoct 

W  vwumMmi  nun  mo 
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dUhJiCTi  Clarifications  hsgardlng  lobbying  Restrictions 


On  Daosaber  10,  IMS,  ths  Offies  of  »unsgeB*nt  ?*5**$l£ 
(OKI's)  interis  final  «Oovsrft»antwide  Ouidanes  for  Ksv 
Rastrictions  oft  lobbying*  vu  publish**  i«  the  ZtiAXAl 
SullliX*  Tbs  affsotlvs  dots  of  thi  «idanea  was 
)),  Its*.  iMludid  in  tbs  guidanoa  n\  *g9*»*t*  jjj 

"Cartlfieation  jtagardlng  Lobbying*  and  ths  ■*t»ts**nt  for 
Loan  Ousrsntsss  and  loan  tniuranoa.*  This  R*»«r*ndu* 
provides  elarlfieationf  concerning  th#  guidance  ana  wo 
■Certification*  and  ”«ta tenant.*  M*»«  alsrt  your 
headquarters  and  flsld  staffs  ts  tb*». 


Intended  to 
for  which  a 
ths  awarding 

_ _ ,  _  _ l  grant,  th# 

Baking*  of  a  federal  loan,  the  entering  into  of  a  cooperative 
egraanent,  or  tha  Baking  of  a  fadaral  oo*aitnent  for  a  loan 
guarantee  or  loan  insurance. 


first,  ths  fortification  and  tbs  ftatasent  ere 
apply  only  to  tha  instant  fadaral  transaction 
fortification  or  Itatssant  ia  bsing  obtainadt 
At  a  Tidinl  oontraot.  tha  Bakina  of  a  fedart 


facond,  tha  final  varfion  of  tha  cartlfioation  and  ftatensnt 
will  rafaranoa  CKl's  guidance,  Including  tubparts  f  and  C, 
which  specify  certain  •  Agency  and  tagialativa  Liaison  *nd 
■Professional  and  Taohnioal  fsiwlees*  activities  vhleh  ara 
•llovabl#  with  approprlatas  funds  and  for  which  no  diaeloauro 
la  naoassary* 


Third,  only  bids,  offars,  tpplioations  and  awards,  subsittad 
or  nada  on  or  aftar  tha  paoaabsr  11,  ISIS  offaetiva  data  of 
tha  restrictions  naad  to  contain  oartifioationa  or  atataeanta 
and  disolesursa,  if  ragulrod,  i.*.,  awards  and  oonitnanta 
rads  bafora  haeaabar  a),  IMS,  but  sedifisd,  anandad, 
extended,  eontinuad  or  ronavad  aftar  that  data  da  &Al  nsad 
oartifioationa  or  ststeaents. 


fourth,  only  fadaral  tranaactioaa  ovar  tha  1166,000 
(contracts,  grants,  cooperative  agrataanto)  or  1166, ooo 
(loans,  loan  guarantsaa,  loan  inauranca)  thresholds  naad 
oartifioationa  or  otataaants  and  diseiosurao,  if  rsguired. 
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Le"afclv.  ©ontraeta  aobjaot  to  tha  Federal  Aomilaitien 
simulation  (FWU  tn  ©ovarad  by  tha  January  JO#  ltto  W 
fiearla  Final  pile  (federal  fcoqulaitlon  Circular  *«-*»),  net 
th^fabwasy  a*,  l»o  ©«•©«  rule.  Tha  February  U,  1M0 
Sid  ippli?*  te  contract*  not  aubjaet  to  th.  FA* 

(oanarauy  non-preeuraaent .  contract*)  a*  call  a*  ta  jranta* 
loan*,  cooperativ#  agraaaanta,  lean  guarantee  conaitnent*, 
and  loan  inourtnea'  ccsuaitaanka.  / 
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FROM! 


Allan  V.  Bunin,  Administrator  for  Federal 
freeuromtnt  Policy  /*/ 


luian  Oiffntyi  Acting  A**i*t*nt  Dlreeter  -for 
financial  Management  /■/ 

iuusefi  cierifioatione  Regarding  "aovernaentvide  Ouldano* 

far  Mew  Baatriotion*  on  lobbying" 


tn  December  10,  l#»t,  the  offie*  of  Kanageaent  and  Budget 'a  (OKI1*) 
Interim  final  "Oavammantwidf  Ouldano*  for  Mow  Baatriotion*  on 
lobbying"  wa*  publiahaf  in  tba  itijxil  »*ai»tor.  Th*  affaetiva 
data  of  tba  guidance  via  December la,  111*.  Included  In  th* 
guidanea  at  Appendix  A  ar*  tha  "Certification  Regarding  lobbying" 
and  tho  "Ctatejunt  for  loan  cuarantaoa  and  loan  znauranoo."  Thi* 
memorandum  provide*  clarification*  eonearning  th#  guidanea  and  tha 
■Cartlfieation*  and  "Itataaant."  Plaaaa  alert  your  haadguartara 
and  field  otaffa  to  than. 


firat,  th*  Certification  and  tha  ftataaant  era  intandad  to  apply 
only  to  tha  .intent  federal  tren* action  far  which  a  Cartlfieation 
or  ctataaant  la  being  obtained! ;  tne  awarding  ox  a  federal 
eontraet,  thd  making  of  a  federal  grant,  tha  making  of  a  radarai 
lean,  tha  ontaring  into  of  a  cooperative  agraaaant,  or  tha  making 
of  a  radarai  eomitaant  for  a  loan  guarantee  or  loan  inauranea. 


toeond,  tha  final  varalon  of  the  cartlfieation  and  statement  will 
refer onea  ONB'a  guidanea,  inoludlng  tubparta  B  and  C,  whieh  epeeify 
certain  "Agency  and  laglclativa  llalaon"  and  "Frofeeclenel  and 
Tachnleal  Cervices"  eotlvitiaa  which  are  allowable  with 
appropriated  fund*  and  for  which  no  diaeloaura  la  necessary. 


Third,  only  bid*,  of  fora,  application*  and  awards,  submitted  or 
mad*  on  or  after  tha  Deoember  19,  1911  affaotlva  data  ef  tha 
raatrletlene  n**d  to  eentaln  cartlfloatlonc  ar  atatenente  and* 
disclosures,  If  ragulrod,  l*a.,  awards  and  oenmltnants  mad#  before 
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« 

Deeaaber  99,  Mlf«  but  modified,  amended,  extended,  continued  or 
renewed  iftir  that  dal*  do  not  noad  eerti float lone  or  iteteaenta 
uni thay  art  modified  or  emended  beyond  tha  iupi  of  tha  award. 
An  existing  radtral  grant,  loan,  or  eeoperatlve  agreement  with  auoh 
a  modifieetien  or  amendment  naada  to  contain  a  otrtifloation  and 
dlaeioaura  fan,  if  required.  A  bllataral  modification  to  an 
•xlatlna  radtral  contract  which  requires  juatlfleation  and  approval 
pursuant  to  Federal  Acquisition  Regulation  (FAR)  aaotion  0.303, 
citlna  tha  authorities  in  FAX  aaetion  a. 90S,  and  vhleh  exceeds  tha 
1100,000  threshold  naada  a  oartlfleatlon  and  diaoloaura  font,  if 
required. 

fourth,  only  fadaral  tranaaetiona  over  tho  *ioo,ooo  (contracts, 
or ant a,  oooparatlvo  agreements)  or  1190,000  (loans,  loan 
guarantees,  loan  insurance)  thraaholda  naad  cartlfloatlona  or 
statements  and  diaeloaurao,  if  required. 

fifth,  eontraoto  subject  to  tha  FAR  arc  covered  by  tha  January  90, 
1910  FAR  Interim  final  rule  (Fadaral  Acquisition  circular  K-u) , 
not  tha  February  90,  1*90  common  rule.  Tha  February  9*,.  19»o  ruia 
appllaa  only  to  eentraeta  not  aubjeet  to  tha  FAR  (generally  non- 
proeuraaant  eontraoto)  ao  vail  as  to  granta,  loana,  oooparatlvo 
agreements,  loan  guarantee  commitments,  and  lean  lnauranoa 
eeanltmetito. 


bpart  C  of  tha  guidance,  Activities 
ipnliaa  tp  aailino  activities  by 
.vae  before  an  aganoy  provided  that 
rlor  to  formal  ■allclaittan  _bv  an 


Sixth,  nothing  containod  In  fubpert 

by  Other  Than  Own  tmployoaa,  appl  - - 

independent  oalaa  representatives  before  an  aganoy  /provide* 
tho  tolling  aotivltiaa  aro  -jrlor-ta^  formal  eoiiaieatian  by 
aganoy.  Ouch  tailing  aotivltiaa  arei 


(1)  Discussing  with  an  aganoy  (including  Individual 
daaonatrationi)  tha  gualitlao  and  eharaotarlatlca  of  tha 
paraon'a  pradueta  or  aervloea,  oondltlona  or  tana  of  tale, 
and  eervlee  eapabilitiaot  and, 

(9)  Teohnioai  discussions  and  other  aotivltiaa  regarding  tho 
application  or  adaptation  of  tha  paraon'a  produota  or  aorvleoo 
for  an  aganoy'A  uaa. 

Kota  that  the  aetlvltiai  In  (1)  and  (9)  above  are  specifically 
Halted  to  tho  aarita  of  tho  matter.  An  independent  aalaa 
representative  who  engages  in  sailing  aotivltiaa  deaorlbed  above, 
prior  to  tho  iaouanoa  Of  a  formal  solicitation  by  an  agonoy,  is 
not  daoaod  to  bo  engaged  in  influencing  with  regard  to  a  partloular 
oontraet  and  will  not  nood  to  dlieloee  auoh  aotivltiaa. 

.  .  * 

Seventh,  .  under  subsections  (___. 909(b)  and  (,__;.900(e) ,  tha 
examples  cited  are  not  lntendodyui  any  way,  to  be  all  inclusive, 
to  liait  tho  application  of  tho  afroftoslonal  end  teohnioai 
service*  •  exempt  I  on  provided  In  tho  lav,  or  to  Halt  tha  exemption 
to  licensed  professionals.  "Professional  and  technical  esrvloes* 
shall  bo  advloo  and  analyeia  directly  applying  any  professional  of 
technical  "ixpirtleeT Not*  that  tha  "professional  and  taohnlel? 
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services"  exenptien  1*  specifically  limited  to  the  merit*  of  the 
natter. 

lavtly,  the  following  clarify  OKI's  interim  final  guidance: 

(l)  To  the  extant  a  parson  oen  deaonetrat*  that  the  peraen 
has  sufficient  menisii  other  than  federal  appropriated  funds, 
the  federal  government  shall  assume  that  these  other  monies 
vara  spent  for  any  lnfluenoing  activities  unallowable  with 
federal  appropriated  funda.  This  assumption  applies  equally 
to  parsons  who  do  end  do  net  subsit  to  the  federal  government 
eoat  or  prieing  data.  Where  no  cost  or  pricing  data  are 
submitted,  the  federal  government  shall  assume  that  monies 
spent  are  a  reduction  from  profits  otherwise  available, 

0)  Profits  and  fees  earned  under  federal  contrast*  (sea  fax 
subvert  11. 1)  ere  net  considered  appropriated  funds.  Profits, 
and  fees  that  oonstltuta  profits,  sarnsd  undar  fadaral  grants, 
loans,  end  cooperative  agreements  are  not  considered 
appropriated  funds, 

())  nothing  in  OKI's  interim  final  guldanes  requires  a  psraen 
to  sabs  any  ehangaa  t#  that  paraon's  existing  accounting 

system* • 

(4)  The  prohibition  on  use  of  federal  appropriated  funds  doss 
not  apply  to  lnfluenoing  activities  net  In  eonnootion  with  s 

Seoifio  covered  fadaral  action .  These  activities  include 

see  related  to  legislation  end  regulations  for  e  mrogram 
versus  a  speolrid  covered  federal  actionr 

iXtLXNO  .CODS  S116-01-0 


65 


This  page  was  left  out  of  original  document 


APPENDIX  F:  FEDERAL  ACQUISITION  CIRCULAR  84-55,  FAR 
SUBPART  3.8 


JJOO 


FAC  84 — 55  JANUARY  30, 1990 

FEDERAL  ACQUISITION  REGULATION  (FAR) 


SUBPART  JJ — -LIMITATION  ON  THE  PAYMENT 
OF  FUNDS  TO  INFLUENCE  FEDERAL 
transactions 

3JOO  Scope  of  sabparL 

This  subpart  prescribes  policies  and  procedures  implc- 
meriting  section  319  of  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Act  Pub.  L.  10M21, 
which  added  a  new  section  1352  10  title  31.  United  States 
Code,  end  lied  limitation  on  use  of  appropriated  funds  to 
influence  certain  Federal  contracting  and  financial  transac¬ 
tions*  (the  Ad). 

330!  Definitions. 

•Agency  *  as  tsed  in  (his  section,  means  an  executive 
agency  as  defined  in  2.101. 

•Covered  Federal  *tion.*  as  used  in  this  section,  means 
any  of  the  foDowieg  Federal  actions: 

(a)  The  awarding  of  any  Federal  contract. 

(b)  The  malting  of  any  Federal  grant 

(c)  The  making  of  any  Federal  loan. 

(d)  The  entering  into  of  any  cooperative  agreement 

(e)  The  extension,  continuation,  renewal,  amendment, 
or  modification  of  any  Federal  contract  grant,  loan,  or 
cooperative  agreement 

-Indian  tribe*  md  "tribal  organisation."  as  used  in  this 
section,  have  the  meaning  provided  in  section  4  of  the 
Indian  Self-Deierainatioo  and  Education  Assistance  Act 
(15  VS.C.  4 SOB)  and  mclude  Alaskan  Natives. 

"Influencing  or  attempting  to  influence."  as  used  in  this 
section,  means  making,  viih  the  blent  to  influence,  any 
communication  to  or  appearance  before  an  officer  or 
employee  of  any  agency,  a  Member  of  Congress,  an  officer 
or  employee  of  Coegress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  any  covered  Federal  action. 

"Local  government,*  as  used  in  this  lection,  means  a 
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FAC  84—55  JAMJAR  V  30, 1990 

PART  3 _ IMPROPER  BUSINESS  PRACTICES  AND  PERSONAL  CONFLICTS  OF  INTEREST  JJO: 


unit  of  government  in  a  Suie  if  chartered,  established.* 
or  otherwise  recognized  by  a  State  for  the  performance  of  a 
governmental  duly,  including  a  local  public  authority,  • 
special  district,  an  intrastate  district,  a  council  of  govern* 
menu,  a  sponsor  group  representative  organization,  and 
any  ocher  instrumentality  of  a  load  government. 

“Officer  or  employee  of  an  agency,"  as  used  in  this  sec¬ 
tion,  includes  the  following  individuals  who  arc  employed 
by  an  agency:  ..  .  . 

(a)  An  individual  who  is  appointed  to  a  position  in  the 
Government  under  ode  5,  United  Stales  Code,  ineluding  a 
position  under  a  temporary  appointment 

(b)  A  member  of  the  uniformed  services,  as  defined  in 
subsection  101(3).  «itk  37.  United  Suits  Code; 

(C)  A  special  Government  employee,  as  defined  in  sec* 
tion  202,  tide  IS.  United  Stales  Code;  and 

(d)  An  individual  who  is  a  member  of  a  Federal  adviso¬ 
ry  committee,  as  defined  by  the  Federal  Advisory 
Committee  Act*  title  5.  United  Stales  Code,  appewfix  1 

•'person  *  as  used  in  this  section,  means  an  individual, 
corporation,  company,  association,  authority,  firm,  partner¬ 
ship.  society.  Stale,  and  local  government,  regardless  of 
whether  such  entity  b  operated  for  profit  or  not  for  profit. 
This  term  excludes  an  Indian  tribe,  tribal  organization,  or 
any  ocher  Indian  organization  with  respect  to  expenditures 
specifically  permitted  by  other  Federal  law. 

“Reasonable  compensation,"  as  used  in  this  section, 
means,  with  respect  10  a  regularly  employed  officer  or 
employee  of  any  person,  compensation  that  is  consistent 
with  the  normal  compensation  for  such  officer  or  employee 
for  work  that  is  not  furnished  to,  not  funded  by,  or  not  fur¬ 
nished  in  cooperation  with  the  Federal  Government. 

“Reasonable  payment,"  as  used  in  this  section,  means, 
with  respect  to  professional  and  other  technical  services,  a 
payment  in  an  amount  that  is  consistent  with  the  amount 
normally  paid  for  such  services  in  the  private  sector. 

“Recipient,"  as  used  in  this  section,  includes  the  con¬ 
tractor  and  all  subcontractors.  This  term  excludes  an 
Indian  tribe,  tribal  organization,  or  any  other  Indian  organi¬ 
zation  with  respect  to  expenditures  specifically  permitted 
by  other  Federal  law. 

“Regularly  employed,"  as  used  in  this  section,  means, 
with  respect  io  an  officer  or  employee  of  a  person  request¬ 
ing  or  receiving  a  Federal  contract,  an  officer  or  employee 
who  b  employed  by  such  person  for  at  least  130  working 
days  within  I  year  immediately  preceding  the  dale  of  the 
submission  that  initiates  agency  consideration  of  such  per¬ 
son  for  receipt  of  such  cootracL  An  officer  or  employee 
who  b  employed  by  such  person  for  less  than  130  working 
days  within  1  year  immediately  preceding  the  dale  of  the 
submission  that  initiates  agency  consideration  of  such  per- 
son  shall  be  considered  to  be  regularly  employed  as  soon  as 
he  or  she  b  employed  by  such  person  for  130  working 
days. 

"State,"  as  used  in  this  section,  means  a  State  of  the 


United  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  a  territory  or  possession  of 
the  United  States,  an  agency  or  instrumentality  of  a  State, 
and  muIti*Statc,  regional,  or  interstate  entity  haring  gov¬ 
ernmental  duties  and  powers. 

3J01  Prohibitions. 

(a)  Section  1352  of  title  31,  United  States  Code,  among 
Other  thinp,  prohibits  a  recipient  of  a  Federal  contract 
grant  loan,  or  cooperative  agreement  from  using  appropri¬ 
ated  funds  to  pay  any  person  for  influencing  or  attempting 
to  influence  am  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  •  Member  of  Congress  in  connection 
with  any  of  the  following  covered  Federal  actions:  the 
awarding  of  any  Federal  contract;  the  making  of  any 
Federal  grant  the  making  of  any  Federal  loan;  the  entering 
into  of  any  cooperative  agreement  or,  die  modification  of 
any  Federal  contract  grant  loan,  or  cooperative  agreement 

(b)  The  Act  also  requires  offerors  to  furnish  a  declara¬ 
tion  consisting  of  both  a  certification  and  a  disclosure. 
These  requirements  are  contained  in  the  provision  at 
52,203-11.  Certification  and  Disclosure  Regarding 
Payments  to  Influence  Certain  Federal  Transactions,  and 
the  clause  at  32*203*12.  Limitation  os  Payments  to 
Influence  Certain  Federal  Transactions. 

(1)  By  signing  its  offer,  art  offeror  certifies  (hat  no 
appropriated  funds  have  been  paid  or  will  be  paid  in 
violation  of  the  prohibitions  m  31  U5.C  1352. 

(2)  The  disclosure  shaO  identify  if  any  funds  other 
than  Federal  appropriated  funds  (including  profit  or  fee 
received  under  a  covered  Federal  action)  have  been 
paid,  or  will  be  paid,  to  any  person  for  influencing  or 
attempting  io  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress 
in  connection  with  a  Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(c)  The  prohibitions  of  the  Act  do  doc  apply  under  the 
following  conditions: 

(1)  Agency  and  legislative  liaison  by  own 
employees. 

(i)  The  prohibition  on  the  use  of  appropriated 
funds,  in  paragraph  (a)  of  this  section,  does  not  appl) 
in  the  case  of  a  payment  of  reasonable  compensation 
made  to  an  officer  or  employee  of  a  person  request¬ 
ing  or  receiving  a  covered  Federal  action  if  the  pay¬ 
ment  b  for  agency  and  legislative  liaison  activities 
not  directly  related  to  a  covered  Federal  action. 

00  For  purposes  of  subdivision  (cXlX»)  of  this 
section,  providing  any  information  specifically 
requested  by  an  agency  or  Congress  b  permitted  at 
any  time. 

ftti)  The  following  agency  and  legislative  liaison 
activities  are  permitted  at  any  time  where  they  are 
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I* AC  84—55  JANUARY  30, 19VU 

_ FEDERAL  ACQUISITION  REGULATION  (FAR) 

no<  related  to  t  specific  solicitation  tor  any  o overed  limited  k>  advice  and  aruiyw  directly  ipplying  my 

fcdcnSmiion:  professional  or  technical  discipline.  For  example, 


(A)  Discussing  with  m  ifency  the  qualities 
end  characteristics  (includinf  individual  demon¬ 
strations)  of  the  person's  products  or  servioes.  con- 
ditiom  a  terms  of  sak,  and  service  capabilities; 

(B)  Technical  discussions  and  ocher  activities 
retarding  (he  application  or  adaptation  of  the  pa¬ 
eon's  products  or  services  for  m  agency's  use. 

(iv)  The  following  agency  and  legislative  haisoo 
activities  are  permitted  where  they  are  prior  to  formal 
solicitation  of  any  covered  Federal  action: 

(A)  Providing  any  information  not  qxcificaDy 
requested  but  necessary  for  an  agency  to  make  m 
informed  decision  about  initiation  of  a  covered 
Federal  action; 

(B)  Technical  discussions  regarding  the  prepa¬ 
ration  of  an  unsolicited  proposal  prior  to  its  offs* 
cial  submission;  and 

(O  Capability  presentations  by  persons  seek¬ 
ing  awards  from  an  agency  pursuant  to  the  provi¬ 
sions  of  the  Small  Business  Act  as  amended  by 
Pub.  L 95- 507,  and  subsequent  amendments. 

(v)  Only  those  activities  expressly  authorized  by 
subparagraph  (cXO  of  lh»*  ***‘0°  *** 

under  this  section. 

(2)  Professional  ojuJ  Hchdcal  servicer. 

(i)  The  prohibition  on  the  ase  of  appropriated 
funds,  in  paragraph  (a)  of  this  section,  docs  not  apply 
in  the  case  of— 

(A)  Payment  of  reasonable  compensation 
made  to  an  officer  or  employee  of  a  person 
requesting  or  receiving  a  covered  Federal  action 
Or  an  extension,  continuation,  renewal,  amend¬ 
ment  or  modification  of  a  covered  Federal  action. 
If  payment  is  for  professional  or  technical  services 
rendered  directly  in  the  preparation,  submission, 
or  negotiation  of  any  bid.  proposal,  or  ^splicitioo 
for  (hat  Federal  action  or  for  meeting  requirements 
imposed  by  or  pursuant  to  law  as  a  condition  for 
receiving  that  Federal  action; 

(B)  Any  reasonable  payment  to  ipenon,  other 
than  an  ofleer  or  employee  of  a  person  requesting 
or  receiving  a  covered  Federal  action,  if  foe  pay¬ 
ment  is  for  professional  a  technical  services 
rendered  directly  in  the  preparation,  submission, 
or  negotiation  of  any  bid,  proposal,  or  application 
fa  that  Federal  action,  or  fa  meeting  require¬ 
ments  imposed  by  or  pursuant  to  law  as  t  condi¬ 
tion  fa  receiving  that  Federal  action.  Persons 
other  than  officers  or  employees  of  a  person 
requesting  a  receiving  •  covered  Federal  action 
include  consultants  and  trade  associations. 

GO  Fa  pwposes  of  subdivision  (c)(2Xi)  of 
section,  -professional  and  technical  services  *  tfvafi  be 

MS 


drafting  of  a'  legal  document  accompanying  iWor 
proposal  by  a  lawyer  is  allowable.  Similarly,  techni¬ 
cal  advice  provided  by  an  engineer  on  the  perfor¬ 
mance  a  operational  capability  of  a  piece  of  eqop- 
ment  rendered  directly  m  the  aeg locution  of  a  con¬ 
tract  is  allowable.  However,  communications  with 
the  intcm  to  influence  made  by  a  professional  (such 
as  a  licensed  lawyer)  ori  technical  person  (such  as  a 
licensed  accountant)  are  not  allowable  under  this  sec¬ 
tion  unless  they  provide  advice  and  analysis  directly 
applying  their  professional  a  technical  expertise  aid 
unless  the  udvfce  a  analysis  is  rendered  directly  and 
solely  in  the  preparation,  submission  a  negotiation 
of  a  covered  Federal  action.  Thus,  fa  example,  com¬ 
munications  with  the  intent  to  influence  made  by  a 
lawyer  that  do  not  provide  legal  advice  a  analysis 
directly  and  solely  related  to  the  legal  aspects  of  his 
a  ha  client's  proposal,  but  generally  advocate  one 
proposal  ova  another  are  not  allowable  under  this 
section  became  toe  lawyer  a  aoc  providing  profes¬ 
sional  legal  services.  Similarly,  communications 
with  toe  intent  to  influence  made  by  an  engineer  pro¬ 
viding  an  engineering  analysis  prior  to  the  prepara¬ 
tion  or  submission  of  a  bid  a  proposal  are  not  allow¬ 
able  under  this  section  since  the  engineer  is  providing 
technical  services  bot  not  directly  in  the  preparation, 
submission  or  negotiation  of  a  covered  Federal 
action. 

(Si)  Requirements  imposed  by  or  pursuant  to  kw 
as  a  condition  tor!  receiving  a  covered  Federal  award 
include  those  required  by  law  a  regulation  and  ay 
ocher  requirements  in  (he  actual  sward  documents. 

(iv)  Only  those  services  expressly  authorized  by 
subdivisions  (cX2)GXA)  and  (B)  of  this  section  an 
permitted  under  this  section. 

(v)  The  reporting  recruitments  of  3.805(a)  shall 
not  apply  with  respect  to  payments  of  reasonable 
compensation  made  to  regularly  employed  officers  a 
employees  of  a  person. 

3 .303  Certification  aud  disclosure. 

(a)  Any  contractor  who  requests  a  receives  a  Federal 
contract  exceeding  $100,000  shall  submit  the  certification 
and  disclosures  required  by  toe  provision  at  52.203-11. 
Certification  and  Disclosure  Retarding  Payments  to 
Influence  Certain  Federal  Transactions,  with  Its  offer. 
Disclosures  under  this  section  shall  be  submitted  to  toe 
contracting  officer  using  OMB  standard  form  LLL, 
Disclosure  cf  Lobbying  Activities. 

(b)  The  contractor  shall  file  a  disclosure  form  at  toe  end 
of  each  calendar  quarter  in  which  there  occurs  any  evert  tom 
materially  affects  toe  accuracy  of  toe  information  contained 
as  any  dixlosot  form  previously  filed  by  such  penoo  oxter 
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APPENDIX  F:  FEDERAL  ACQUISITION  CIRCULAR  84-55,  FAR 
SUBPART  3.8  (Continued) 


FAC  84— 55  JANUARY  30, 1990 

PART  3— IMPROPER  BUSINESS  PRACTICES  AND  PERSONAL  CONFLICTS  OF  INTEREST 


puignph  (a)  of  Ihii  lection.  An  event  that  materially 
affecu  the  accuracy  of  the  information  reported  include] — 
(|)  a  cumulative  increase  of  $2SjOOO  or  more  in  die 
amount  paid  or  capceied  to  be  paid  for  influencing  or 
attempting  to  influence  a  covered  Federal  action;  or 

(2)  A  change  in  the  peooo(i)  or  individiial(*)  influ¬ 
encing  or  attempting  to  influence  a  covered  Federal 
action;  or 

(3)  A  change  in  the  officer^),  employee(s).  or 
.  Members)  contacted  lo  influence  or  attempt  to  infly. 

ence  a  covered  Federal  action. 

(c)  The  contractor  dull  require  the  submittal  of  a  cent* 
ftcabon,  and  if  required,  a  disclosure  form,  by  any  person 
who  requests  or  receives  any  subcontract  exceeding 
$J00.000  under  the  Federal  contract. 

(d)  All  subcontractor  disclosure  forms  (but  not  certifi¬ 
cations),  shall  be  forwarded  from  tier  to  tier  until  received 
by  the  prime  contractor.  The  prime  contractor  shall  submit 
all  disclosure  forms  to  the  contracting  officer  at  the  end  of 
the  calendar  quarter  in  which  the  disclosure  form  is  submit¬ 
ted  by  the  subcontractor.  Each  subcontractor  certification 
shall  be  retained  in  the  subcontract  file  of  the  awarding 
contractor. 

3J04  Polk J. 

(a)  The  contracting  officer  shall  obtain  certifications 
and  disclosures  as  required  by  the  provision  at  52203*11, 
Certification  and  Disclosure  Regarding  Payments  to 
Influence  Certain  Federal  Transactions,  prior  to  the  award 
of  any  contract  exceeding  $100,000. 

(b)  The  contracting  officer  shall  forward  a  copy  of  all 
contractor  disclosures  furnished  pursuant  to  the  clause  at 
52.203-12,  Limitation  on  Payments  to  Influence  Certain 


3J0I 

Federal  Transactions,  to  the  official  designated  in  accor¬ 
dance  with  agency  procedures,  for  subsequent  submission 
to  Congress.  The  original  of  the  disclosure  shall  be 
retained  in  the  contract  Gle. 

3 JOS  Exemption. 

The  Secretary  of  Defense  may  exempt,  on  a  case-by 
case  basis,  a  covered  Federal  action  from  the  prohibitions 
of  this  section  whenever  the  Secretary  determines,  in 
writing,  that  such  an  exemption  is  in  the  national  interest. 
The  Secretary  shall  transmit  a  copy  of  such  exemption  to 
Congress  immediately  after  making  such  a  determina¬ 
tion. 

3 M6  Processing  suspected  violations. 

Suspected  violations  of  the  requirements  of  the  Act  shall 
be  refereed  to  the  official  designated  in  agency  procedures. 

3J07  ClvD  penalties. 

Agencies  shall  impose  and  collect  civil  penalties  pur¬ 
suant  to  the  provisions  of  the  Program  Fraud  and  Civil 
Remedies  Act,  31  U.S.C.  3803  (except  subsection  (c)), 
3804*3408,  and  3812,  insofar  as  the  pro  virions  therein  are 
oot  inconsistent  with  the  requirements  of  this  aubpart 

3 J0I  SoOdtatSon  provision  and  contract  dause. 

(a)  The  provision  at  52.203*11,  Certification  and 
Disclosure  Regarding  Payments  to  Influence  Certain 
Federal  Transactions,  shall  be  included  in  solicitations 
expected  to  exceed  5100000. 

(b)  The  clause  at  52203-12,  Limitation  on  Payments  to 
Influence  Certain  Federal  Transactions,  shall  be  included  in 
solicitations  and  contracts  expected  to  exceed  $100X00. 
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APPENDIX  G:  FAR  CLAUSE  52.203-11,  “CERTIFICATION  AND 
DISCLOSURE  REGARDING  PAYMENTS  TO  INFLUENCE 
CERTAIN  FEDERAL  TRANSACTIONS” 


FAC  90 — 4  MAY  15, 1991 

PART  52 — SOLICITATION  PROVISIONS  AND  CONTRACT  CLAUSES 

52.203-11  Certification  and  Disclosure  Regarding 
Payments  to  Influence  Certain  Federal  Transactions. 

As  prescribed  in  3.808,  insert  the  following  provision: 

CERTIFICATION  AND  DISCLOSURE  REGARDING 
PAYMENTS  TO  INFLUENCE  CERTAIN  FEDERAL 
|  TRANSACTIONS  (APR  1991) 

(j)  The  definitions  and  prohibitions  contained  in  the 
clause,  at  FAR  52.203-12.  Limitation  on  Payments  to 
Influence  Certain  Federal  Transactions,  included  in  this 
solicitation,  ire  hereby  incorporated  by  reference  in  para¬ 
graph  (b)  of  this  certification 

1(b)  The  offeror,  by  signing  its  offer,  hereby  certifies 
to  the  best  ofhis  or  her  knowledge  and  belief  that  on  or 
after  December  23, 1989, — 

(1)  No  Federal  appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  on 
his  or  her  behalf  in  connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into  of  any 
cooperative  agreement,  and  the  extension,  continuation, 
renewal,  amendment  or  modification  of  any  Federal 
contract,  grant,  loan,  or  cooperative  agreement; 

(2)  If  any  funds  other  than  Federal  appropriated 
funds  (including  profit  or  fee  received  under  a  covered 
Federal  transaction)  have  been  paid,  or  will  be  paid,  to 
any  person  for  influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  on  his  or  her  behalf 
in  connection  with  this  solicitation,  the  offeror  shall 
complete  and  submit,  with  its  offer.  OMB  standard  form 
LLL,  Disclosure  of  Lobbying  Activities,  to  the 
Contracting  Officer,  and 

(3)  He  or  she  will  include  the  language  of  this  certi¬ 
fication  in  aS  subcontract  awards  at  any  tier  and  require 
that  all  recipients  of  subcontract  awards  in  excess  of 
$100,000  shall  certify  and  disclose  accordingly. 

(c)  Submission  of  this  certification  and  disclosure  is  a 
prerequisite  for  making  or  enuring  into  this  contract 
imposed  by  section  1352,  tide  31,  United  States  Code 
Any  person  who  makes  an  expenditure  prohibited  under 
this  provision  or  who  fails  to  file  or  amend  the  disclosure 
form  to  be  filed  or  amended  by  this  provision,  shall  be  sub¬ 
ject  to  a  civil  penalty  of  not  less  than  $10,000,  and  not 
more  than  $100,000.  for  each  such  failure. 

(End  of  provision) 
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APPENDIX  H:  FAR  CLAUSE  52.203-12,  “LIMITATIONS  ON 
PAYMENTS  TO  INFLUENCE  CERTAIN  FEDERAL 
TRANSACTIONS” 


FAC  90—4  MAY  IS,  1991 

PART  32— SOLICITATION  PROVISIONS  AND  CONTRACT  CLAUSES _ s:.i03-ti 


J2J03-U  Limiuboa  «•  hjacaB  to  taltowtot  Ctftoia 
Ftdtral  TnisKtioii 

Ai  prescribed  a  3.808,  insen  (he  folio  wise  clause: 

LIMITATION  on  payments  to  influence 
CERTAIN  FEDERAL  TRANSACTIONS  (JAN  1990) 

(a)  D<firuuo*J 

-Ageitfy."  as  i Bed  m  this  clause,  means  execuuvt  agen¬ 
cy  as  defined  in  1101 

-Covered  Fetfcral  action  *  as  used  in  this  clause,  means 
my  of  the  foOowing  Federal  acoonr 

(a)  The  awarding  of  my  Federal  conmcL 

(b)  The  making  of  my  Federal  grant 

(c)  The  making  of  any  Federal  ban. 

(d)  Tl*  entering  into  of  my  cooperative  agreement 

(e)  Ttx  extension,  continuation.  renewal,  amendment 
or  modification  of  any  Federal  contract  gram.  loan,  or 
cooperative  agree  men  l 

-Indim  uribe*  md  “tribal  organization  *  as  used  in  this 
Clause,  have  the  meaning  provided  ia  section  4  of  the 
Indian  Setf-PcaenninatioB  and  Education  Assistance  Act 
(25  U.S.C.  450B)  and  include  Alaskan  Nauves 

"Influencing  or  tfieapting  to  influence.*  as  used  in  this 
clause,  means  making,  with  the  intent  to  influence,  any 
communication  to  or  appearance  before  an  officer  or 
employee  of  my  agency,  a  Member  of  Congress,  m  officer 
<x  emptoyee  of  Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  any  covered  Federal  action. 

“Local  government,"  as  used  in  this  clause,  means  a  onii 
of  government  in  a  State  and.  if  chartered,  established,  or 
otherwise  recognized  by  a  State  for  the  performance  of  a 
governmental  duty,  including  a  local  public  authority,  a 
special  district,  an  irurasuie  district,  a  council  of  govern¬ 
ments.  a  group  representative  organization,  and 

any  other  msmancnulity  of  a  local  government 

“Officer  or  employee  of  an  agency.'  as  used  in  this 
clause,  includes  the  following  individuals  who  are 
employed  by  ao  agency  . .  . 

(a)  An  individual  who  is  appointed  id  a  position  in  the 
Government  wider  title  3.  United  States  Code,  including  a 
position  aider  a  temproy  ippoiiummL 

(b)  A  member  of  the  uniformed  services,  as  defined  m 
subsection  101(3)-  tide  32.  United  States  Code 

(c)  A  sp**~»**  Government  employee,  as  defined  in  sec¬ 
tion  202.  title  IS.  Uni  led  States  Code. 

An  individual  who  is  a  member  of  a  Federal  adviso* 
ry  comm  nice,  as  defined  by  the  Federal  Advisory 
Committee  Act.  bile  5.  United  States  Code,  appendix  2. 

Tenon.*  as  used  in  this  clause,  means  an  individual 
corporation,  company,  association,  authority,  firm,  partner¬ 
ship.  society.  State,  and  local  government,  regardless  of 
whether  such  eiunv  is  operated  for  profit,  or  not  fa  profit 
This  term  excludes  m  Indi an  tribe,  tribal  organization,  or 
any  other  Indian  txganization  with  respect  to  expenditure* 
specifically  permitted  by  other  Federal  law 


“Reasonable  compensation."  as  used  in  this  clause, 
means,  with  respect  to  a  regularly  employed  officer  or 
employee  of  any  person,  compensation  that  is  consistent 
with  the  normal  compensation  for  such  officer  or  employee 
fer  wort  that  is  not  ftmtshed  to.  not  funded  by.  or  not  fur¬ 
nished  in  cooperation  with  the  Federal  Government 

-ftcxsonabk  payment.*  as  used  in  this  clause,  means, 
with  respect  10  professional  and  ocher  technical  services,  a 
payment  ia  an  amotAi  that  is  consistent  with  the  aroouu  * 
rcmally  paid  for  such  services  in  the  private  sector 

•Recipient,*  as  used  ia  this  clause,  includes  the 
Contvur  and  aO  mibconuvson  This  term  excludes  m 
tribe,  tribal  erganiranne,  or  any  other  Indian  organ 
xaboa  with  respect  to  expenditures  specifically  pennioed 
by  other  Federal  la  w 

“Regularly  employed.*  as  used  in  this  clause,  means, 
with  respect  to  an  officer  or  employee  of  a  person  request¬ 
ing  or  receiving  a  Federal  contract,  an  officer  or  employee 
who  b  employed  by  such  person  for  ai  least  130  working 
days  within  1  year  immediately  preceding  (he  date  of  the 
mbmissioB  that  ini  dates  agency  consideration  of  such  per- 
m  for  receipt  of  such  contract  An  officer  or  employee 
who  b  employed  by  such  person  for  less  than  130  working 
days  within  1  year  immediately  preceding  the  date  of  the 
submission  that  initiates  agency  consideration  of  such  po¬ 
ne  shall  be  considered  to  be  regularly  employed  as  soon  as 
he  w  she  is  employed  by  such  person  for  130  working 
days. 

“State,"  as  used  in  this  clause,  means  a  State  of  the 
United  States,  the  District  of  Columbia,  the 
Comma* wealth  of  Puerto  Rico,  a  territory  <x  possession  of 
the  United  States,  m  •gooey  or  instrumentality  of  a  State, 
and  multi-Staie,  regional,  or  interstate  entity  having  gov- 
emmcntal  duties  and  powers. 

(b)  Prohibitions 

(1)  Section  1352  of  tide  31.  United  States  Code, 
among  other  things,  prohibits  a  recipient  of  a  Federal 
contract,  grant,  loan,  or  cooperative  agreement  from 
«ang  appropriated  funds  to  pay  any  person  for  influ¬ 
encing  or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  any  of  the 
following  covered  Federal  actions:  the  awarding  of 
any  Federal  contract  the  making  of  any  Federal  grant 
the  making  of  any  Federal  loan:  the  entering  into  of 
any  cooperative  agreement  or  the  modification  of  any  j 
Federal  contract  grant  loan,  or  cooperative  agree  - 

(2)  The  Act  also  requires  Contractors  to  furnish  a  dis¬ 
closure  if  any  funds  other  than  Federal  appropriated 
funds  (including  profit  or  fee  received  under  a  covered 
Federal  transaction)  have  been  paid,  or  will  be  paid,  to 
any  person  for  influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with 
a  Federal  contract  grant  loan,  or  cooperative  agree  - 
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APPENDIX  H:  FAR  CLAUSE  52.203-12,  “LIMITATIONS  ON 
PAYMENTS  TO  INFLUENCE  CERTAIN  FEDERAL 
TRANSACTIONS”  (Continued) 


_ _ _ 

(3)  The  pchibitxm  of  *e  Aci  do  «a  «pply  wide/ 
the  foltowiag  conditions: 

(i)  Agency  and  legislative  liaison  by  own 
employees 

(A)  The  prohibition  on  the  use  of  appropriated 
funds,  in  subparagraph  (bXD  of  this  clause,  does 
oot  apply  in  the  case  of  a  payment  of  reasonable 
compensation  made  to  an  officer  or  employee  of  a 
pen*  requesting  or  receiving  a  covered  Federal 
k:u»  if  be  payment  is  for  agency  and  legislative 
liaUnn  Ksiviues  not  directly  related  to  a  covered 
Federal  action. 

(B)  Fa*  purposes  of  subdivision  (bX3X«XA)  of 
this  clause,  providing  any  information  specifically 
requested  by  an  agency  or  Congress  is  permitted 
at  any  time. 

(Q  The  following  agency  and  legislative  liai¬ 
son  activities  ut  permitted  at  my  time  where  they 
are  kx  related  to  a  specific  solicitation  for  any 
covered  Federal  action: 

(7)  Discussing  with  as  agency  the  qualities 
and  characteristics  (including  individual 
demonstrations)  of  the  person’s  products  or 
Krvices*  conditions  or  toms  of  sale,  and  ser¬ 
vice  capabilities 

(2)  Technical  discussions  and  other  activi¬ 
ty*  regarding  the  application  or  adaptation  of 
Ac  person’s  products  or  services  for  as  agen¬ 
cy!  use. 

(D)  The  following  agency  and  legislative  liai¬ 
son  Kti vines  are  permitted  where  they  are  poor  to 
formal  solicitation  of  any  covered  Federal 
action — 

(/)  Providing  any  information  not  specifi¬ 
cally  requested  but  necessary  for  an  agency  to 
make  an  informed  decision  about  initiation  of  a 
covered  Federal  action: 

(2)  Technical  discussions  regarding  the 
preparation  of  an  unsolicited  proposal  prior  to 
to  official  submission;  and 

(J)  Capability  presentations  by  persons 
mefcing  awards  from  an  agency  pursuant  to  the 
provisions  of  the  Small  Business  Act,  as 
mtrArA  by  Pub.  L.  95-507,  and  subsequent 
amendments. 

(E)  Only  those  services  expressly  authorized 
by  subdivision  <bX3X»XA)  of  this  clause  are  per¬ 
mitted  under  this  clause 

(ii)  Professional  and  technical  services. 

(A)  The  prohibition  on  theu»  of  appropriated 
funds,  to  subparagraph  (bXD  of  this  clause,  does 
not  ^ply  to  the  case  of— 

(7)  a  payment  of  reasonable  compensation 
aiade  to  as  officer  or  employee  of  a  person 
requesting  or  receiving  a  covered  Federal 
action  or  an  extension,  continuation,  renewal, 
amendment,  or  modification  of  a  covered 


FEDERAL  ACQUISITION  REGULATION  (FAR) 

Federal  acuon.  if  payment  is  for  professional  or 
technical  services  rendered  directly  in  the 
preparation,  sitomtssion,  a  negotiation  of  any 
bid.  proposal,  or  application  for  that  Federal 
action  er  fer  meeting  requirements  imposed  by 
or  pt*suaiii  to  law  as  a  condition  for  receiving 
that  Federal  action 

(2)  Any  reasonable  payment  to  a  person, 
offer  than  an  officer  or  employee  of  a  person 
requesting  or  receiving  a  covered  Federal 
tenon  or  m  extension,  continuation,  renewal, 
amendment,  or  modification  of  a  covered 
Federal  action  if  the  payment  s  for  profession¬ 
al  or  technical  services  rendered  directly  in  the 
preparation,  submission,  or  negotiation  of  any- 
bid,  proposal,  or  application  for  that  Federal 
action  or  for  roeeung  requirements  imposed  by 
or  pusuant  to  law  as  a  condition  for  receiving 
that  Federal  action  Persons  other  than  officers 
or  employees  of  a  person  requesting  or  receiv¬ 
ing  a  covered  Federal  action  include  consul¬ 
tants  and  trade  associations. 

(B)  For  purposes  of  subdivision  (bX3X«XA) 
of  this  clause,  “professional  and  technical  ser¬ 
vices*  shall  be  limited  to  advice  and  analysis 
directly  applying  any  professional  or  technical 
discipline.  For  example,  drafting  of  a  legal  doc¬ 
ument  accompanying  a  bid  or  proposal  by  a 
lawyer  is  allowable  Similarly,  technical  advice 
provided  by  an  engineer  on  the  performance  or 
operational  capability  of  a  piece  of  equipment 
rendered  directly  in  the  negotiation  of  a  contract 
is  allowable  However,  communications  with 
the  intent  to  influence  made  by  a  professional 
(such  as  a  licensed  lawyer)  ora  technical  person 
(such  as  a  licensed  accountant)  arc  not  allowable 
under  this  section  unless  they  provide  advice 
and  analysis  directly  applying  their  professional 
or  technical  expertise  and  unless  the  advice  or 
analysis  is  rendered  directly  and  solely  in  the 
preparation,  submission  or  negotiation  of  a  cov¬ 
ered  Federal  action.  Thus,  for  example,  commu¬ 
nications  with  the  intent  to  influence  made  by  a 
lawyer  that  do  not  provide  legal  advice  or  analy¬ 
sis  directly  and  solely  related  to  the  legal  aspects 
of  his  or  her  client  s  proposal,  but  generally 
advocate  one  proposal  over  another  are  not 
allowable  under  this  section  because  the  lawyer 
is  not  providing  professional  legal  services 
Similarly,  communications  with  the  intent  to 
influence  made  by  an  engineer  providing  an 
engineering  analysis  prior  to  the  preparation  or 
submission  of  a  bid  or  proposal  are  not  allow- 
able  under  this  section  since  the  engineer  is  pro¬ 
viding  technical  services  but  not  directly  in  the 
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preparation,  submission  or  negotiation  of  a  cov¬ 
ered  Federal  acuon 

(C)  Requirements  imposed  by  or  pursuant  I o 
Law  as  a  condition  for  receiving  a  covered  Federal 
award  include  those  required  by  law  or  regulation 
and  any  other  requirements  in  the  actual  award 
documents 

(D)  Only  those  services  expressly  authorized 
by  subdivisions  (bX3XiiX^X^)  *nd  (*)  of  ibis 
fbw  are  permitted  under  this  clause 

(E)  The  reporting  requirements  of  FAR 
3.803(a)  shall  not  apply  with  respect  to  payments 
of  reasonable  compensauon  made  to  regularly 
employed  ofTicers  or  employees  of  a  person 

(c)  Disclosure 

())  The  Contractor  who  requests  or  receives  from  an 
agency  a  Federal  contra  shall  file  with  that  agency  a 
disclosure  form,  OMB  standard  form  LLL,  Disclosure 
of  Lobbying  Activities,  if  such  person  has  nude  or  has 
agreed  to  make  any  payment  using  nonappropriated 
funds  (to  include  profits  from  any  covered  Federal 
action),  which  would  be  prohibited  under  subparagraph 
(b)(1)  of  this  clause,  if  paid  for  with  appropriated  funds. 

(2)  The  Contractor  shall  Hie  a  disclosure  form  at  the 

end  calendar  quarrer  in  which  there  occurs  any 

event  that  materially  affects  the  accuracy  of  the  mforma- 
boo  contained  in  any  disclosure  form  previously  filed 
by  such  person  under  subparagraph  (cXD  of  this  clause 
An  event  that  materially  affects  the  accuracy  of  the 
information  reported  includes— 

(!)  a  cumulative  increase  of  $23,000  or  more  in 
ite  amount  paid  or  expected  id  be  paid  for  influenc¬ 
ing  or  attempung  to  influence  a  covered  Federal 
action;  or 

0i)  A  change  in  the  persons)  or  individual(s) 
influencing  or  attempung  to  influence  a  covered 
Federal  action;  or 

frn)  A  change  in  the  officers),  employee(s).  or 
Members)  contacted  to  influence  or  attempt  to  influ¬ 
ence  a  covered  Federal  action 

(3)  The  Contractor  shall  require  the  submittal  of  a 
certification,  and  if  required,  a  disclosure  form  by  any 
person  who  requests  or  receives  any  subcontract  exceed¬ 
ing  SIOOJOOO  under  the  Federal  contract. 

(4)  All  subcontractor  disclosure  forms  (but  not  certi¬ 
fications)  shall  be  forwarded  from  tier  to  tier  until 
received  by  the  prime  Contractor  The  prime  Contractor 
shall  submit  all  disclosures  to  the  Contracting  Officer  at 
the  end  of  the  calendar  quarter  in  which  the  disclosure 
form  is  submitted  by  the  subcontractor.  Each  subcon¬ 
tractor  certification  shall  be  retained  in  the  subcontract 
file  of  the  awarding  Contractor 

(d)  Agreement  The  Contractor  agrees  not  to  make  any 
payment  prohibited  by  this  clause 

(e)  Penalties 


(1)  Any  person  who  makes  an  expenditure  prohibii 
ed  under  paragraph  (a>  of  this  clause  or  who  fails  to  file 
or  amend  the  disclosure  form  to  be  filed  or  amended  by 
paragraph  (b)  of  this  clause  shall  be  subject  to  civil 
penalues  as  provided  for  by  31  U3  C  1352.  An  impo¬ 
sition  ©f  a  civil  penalty  does  not  prevent  the 
Government  from  seeking  any  other  remedy  that  may  be 
applicable 

(2)  Contractors  may  rely  without  liability  on  the  rep¬ 
resentation  made  by  their  subcontractors  in  the  certifica¬ 
tion  and  disclosure  form 

(fl  Cost  allowability  Nothing  u*  this  clause  makes 
allowable  a  reasonable  any  costs  which  would  otherwise 
be  unallowable  or  unreasonable  Conversely,  costs  made 
specifically  unallowable  by  the  requirements  in  this  clause 
will  not  be  made  allowable  under  any  other  provision 
(End  of  clause) 
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APPENDIX  I:  SUMMARY  OF  POTENTIAL  BENEFITS  RESULTING 
FROM  REVIEW 


Recommendation 
Reference _ 


X*/  2 . a . ,  2  *  b • f 

2.c.,  2.d.,  and  3. 


Description  of  Benefits 

Program  Results.  Improve 
compliance  with  the  Byrd 
Amendment . 


Type  of  Benefit 
Nonmonetary 
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APPENDIX  J:  ACTIVITIES  VISITED  OR  CONTACTED 


APPENDIX  Js  ACTIVITIES  VISITED  OR  CONTACTED 


Office  of  the  Secretary  of  Defense 

Director  of  Defense  Procurement,  Washington,  DC 

Director  for  Research  and  Laboratory  Management,  Washington,  DC 

Director,  Defense  Research  and  Engineering,  Washington,  DC 

Department  of  the  Army 

Office  of  the  Assistant  Secretary  of  the  Army,  Research, 
Development  and  Acquisition,  Washington,  DC 
Army  Missile  Command,  Redstone  Arsenal,  AL 
Aberdeen  Proving  Ground  Support  Activity,  Aberdeen,  MD 
Army  Armament,  Munitions  and  Chemical  Command,  Rock  Island,  IL 
Army  Aviation  Systems  Command,  St.  Louis,  MO 
Army  Aviation  Systems  Activity,  Ft.  Eustis,  VA 
Army  Communications-Electronics  Command,  Ft.  Monmouth,  NJ 
Army  Strategic  Defense  Command,  Huntsville,  AL 
Army  Tank-Automotive  Command,  Warren,  MI 

Army  Corps  of  Engineers  (Contracts,  Research  and  Technology), 
Washington,  DC 

Army  Contracting  Support  Agency,  Arlington,  VA 

Army  Medical  Research  Institute  of  Infectious  Diseases, 

Fort  Detrick,  MD 

Headquarters,  Army  Materiel  Command,  Alexandria,  VA 
National  Guard  Bureau,  Washington,  DC 

Department  of  the  Navy 

Office  of  the  Chief  of  Naval  Research,  Arlington,  VA 

Naval  Avionics  Center,  Indianapolis,  IN 

Naval  Aviation  Supply  Center,  Philadelphia,  PA 

Naval  Coastal  Systems  Center,  Panama  City,  FL 

Naval  Sea  Systems  Command,  Washington,  DC 

Naval  Supply  Center,  Charleston,  SC 

Naval  Supply  Center,  Puget  Sound,  Bremerton,  WA 

Naval  Training  Systems  Center,  Orlando,  FL 

Naval  Weapons  Center,  China  Lake,  CA 

Navy  Ships  Parts  Control  Center,  Mechanicsburg,  PA 

Space  and  Naval  Warfare  Systems,  Washington,  DC 

Strategic  Systems  Programs  Office,  Washington,  DC 

Marine  Corps  Logistics  Base,  Albany,  GA 

Department  of  the  Air  Force 

Office  of  the  Assistant  Secretary  of  the  Air  Force  (Acquisition), 
Washington,  DC 

Aeronautical  Systems  Division,  Wr ight-Patterson  Air  Force 
Base,  OH 

Air  Force  Flight  Test  Center,  Edwards  Air  Force  Base,  CA 
Ballistic  Missile  Organization,  Norton  Air  Force  Base,  CA 
Electronic  Systems  Division,  Hanscom  Air  Force  Base,  MA 
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Department  of  the  Air  Force  (Cont'd) 

Ogden  Air  Logistics  Center,  Hill  Air  Force  Base,  UT 
Oklahoma  City  Air  Logistics  Center,  Tinker  Air  Force  Base,  OK 
Sacramento  Air  logistics  Center,  McClellan  Air  Force  Base,  CA 
San  Antonio  Air  Logistics  Center,  Kelly  Air  Force  Base,  TX 
Space  Systems  Division,  Los  Angeles,  CA 

Warner  Robins  Air  Logistics  Center,  Robins  Air  Force  Base,  GA 
Office  of  Scientific  Research,  Washington,  DC 

Defense  Agencies 

Headquarters,  Defense  Logistics  Agency,  Alexandria,  VA 
Defense  Logistics  Agency,  Defense  National  Stockpile  Center, 
Arlington,  VA 

Defense  Advance  Research  Projects  Agency,  Arlington,  VA 
Headquarters,  Defense  Contract  Audit  Agency,  Alexandria,  VA 
Defense  Contract  Audit  Agency  Resident  Auditors  at: 

Boeing  Aircraft  Company,  Seattle,  WA 
FMC  Corporation,  Chicago,  IL 

General  Electric  Corporation,  Philadelphia,  PA 
Grumman  Corporation,  Bethpage,  NX 
Hercules  Aerospace  Company,  Wilmington,  DE 
Kaman  Aerospace  Corporation,  Bloomfield,  CT 
Loral  Corporation,  New  York,  NY 
McDonnell  Douglas,  St.  Louis,  MO 
Martin  Marietta  Corporation,  Bethesda,  MD 
Northrop  Corporation,  Los  Angeles,  CA 
Sunstrand  Corporation,  Rockford,  IL 
Textron  Inc.,  Providence,  RI 

Defense  Contract  Management  Command  Corporate  Administrative 
Contracting  Officers  at: 

Boeing  Aircraft  Company,  Seattle,  WA 
FMC  Corporation,  Chicago,  IL 

General  Electric  Corporation,  Philadelphia,  PA 
Grumman  Corporation,  Bethpage,  NY 
Hercules  Aerospace  Company,  Wilmington,  DE 
Kaman  Aerospace  Corporation,  Bloomfield,  CT 
Loral  Corporation,  New  York,  NY 
McDonnell  Douglas,  St.  Louis,  MO 
Martin  Marietta  Corporation,  Bethesda,  MD 
Northrop  Corporation,  Los  Angeles,  CA 
Sunstrand  Corporation,  Rockford,  IL 
Textron  Inc.,  Providence,  RI 
Defense  Contract  Management  Area  Operations  -  Boston 
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Non-DoD  Federal  Organizations 

Office  of  Management  and  Budget,  Washington,  DC 
Government  Accounting  Office,  Washington,  DC 
U.S.  Congress: 

Clerk  of  the  House  of  Representatives,  Washington,  DC 
Secretary  of  the  Senate,  Washington,  DC 
Senate  Committee  on  Appropriations,  Washington,  DC 
Senate  Committee  on  Governmental  Affairs,  Washington,  DC 
Office  of  Congressman  Neal  Smith,  Washington,  DC 
Department  of  Health  and  Human  Services,  Office  of 
Inspector  General  at: 

Region  III,  Philadelphia,  PA 
Region  IV,  Atlanta,  GA 

Non-Government  Activities 

Boeing  Aircraft  Company,  Seattle,  WA 
FMC  Corporation,  Chicago,  IL 

General  Electric  Corporation,  Philadelphia,  PA 

Grumman  Corporation,  Bethpage,  NY 

Hercules  Aerospace  Company,  Wilmington,  DE 

Howmet  Corporation,  Greenwich,  CT 

Kaman  Aerospace  Corporation,  Bloomfield,  CT 

Loral  Corporation,  New  York,  NY 

McDonnell  Douglas,  St.  Louis,  MO 

Marlowe  &  Company,  Washington,  DC 

Martin  Marietta  Corporation,  Bethesda,  MD 

Maxco  Inc.,  Dayton,  OH 

Northrop  Corporation,  Los  Angeles,  CA 

Nuclear  Metals,  Inc.,  Concord,  MA 

SEMATECH,  Inc.,  Austin,  TX 

Sunstrand  Corporation,  Rockford,  IL 

Textron,  Inc.,  Providence,  RI 

United  Technologies  Corporation,  Sikorsky  Aircraft  Division, 
Stratford,  CT 

Drake  University,  Des  Moines,  IA 
Lehigh  University,  Bethlehem,  PA 
University  of  Hawaii,  Honolulu,  HI 
University  of  Mississippi,  University,  MS 
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APPENDIX  K:  REPORT  DISTRIBUTION 


Office  of  the  Secretary  of  Defense 

t 

Under  Secretary  of  Defense  for  Acquisition 
Director  of  Defense  Procurement 
Comptroller  of  the  Department  of  Defense 
Director ,  Defense  Acquisition  Regulations  System 

Other  DoD 

Secretary  of  the  Army 

Assistant  Secretary  of  the  Army  (Financial  Management) 
Secretary  of  the  Navy 

Assistant  Secretary  of  the  Navy  (Financial  Management) 
Secretary  of  the  Air  Force 

Assistant  Secretary  of  the  Air  Force  (Financial  Management 
and  Comptroller) 

Director,  Defense  Contract  Audit  Agency 
Non-DoD  Activities 


Executive  Associate  Director,  Office  of  Management  and  Budget 
Administrator,  Office  of  Federal  Procurement  Policy 

U.S.  General  Accounting  Office,  NS I AD  Technical  Information 
Center 

Inspector  General,  Department  of  Health  and  Human  Services, 
Office  of  the  Assistant  Inspector  General  for  Public  Health 
Services  Audits 

Congressional  Committees: 

Senate  Subcommittee  on  Defense,  Committee  on  Appropriations 
Senate  Committee  on  Armed  Services 
Senate  Committee  on  Governmental  Affairs 

Senate  Ranking  Minority  Member,  Committee  on  Armed  Services 
Senate  Committee  on  Appropriations 
House  Committee  on  Appropriations 

House  Subcommittee  on  Defense,  Committee  on  Appropriations 
House  Ranking  Minority  Member,  Committee  on  Appropriations 
House  Committee  on  Armed  Services 
House  Committee  on  Government  Operations 
House  Subcommittee  on  Legislation  and  National  Security, 
Committee  on  Government  Operations 


83 


This  page  was  left  out  of  original  document 


PART  IV  -  MANAGEMENT  COMMENTS 


Executive  Associate  Director,  Office  of  Management  and  Budget 
Director  of  Defense  Procurement 
Defense  Contract  Audit  Agency 
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MANAGEMENT  COMMENTS:  EXECUTIVE  ASSOCIATE 
DIRECTOR,  OFFICE  OF  MANAGEMENT  AND  BUDGET 


•  EXECUTIVE  OFFICE  OF  THE  PRESIDENT 
CFFCS  OF  management  AND  budget 

WASHNOTON.  0  C  }MOj I  ' 

$«j»teaber  20>  1991 


Mr.  David  X.  Bteensme 

Dirtctor,  Contract#  Kanagsaent  DIrectorata 
Office  of  the  Xnapaetor  Canaral 
Department  of  Dafanaa 
400  Ar ay  Havy  Drive 
Arlington,  VA  22202-2884 

Dear  Kr.  Bteanamai 

Thank  you  for  the  opportunity  to  review  and  comment  on  the  proposed 
report  entitled  "praft  Report  on  the  Review. of  Lobbying  Activities 
fpyt>4act  Wo.  ich-soibi .»  We  appreciate  your  assistance  in  helping 
us  determine  the  adequacy  of  existing  guidance  in  this  important 
area,  and  the  degree  to  which  it  is  toeing  implemented  in  the 
Department.  We  also  appreciate  the  expeditious  manner  in  which  you 
and  your  staff  have  responded  to  our  request  for  assistance. 

We'  concur  in  your  proposed  recommendation  that  this  Office  issue 
guidance  clarifying  the  difference  between  program  lobbying  and 
lobbying  for  grants  or  contracts  In  the  context  of  follow-on  sole 
source  contracts  and  grants  for  ongoing  programs. 

The  recommendations  you  have  addressed  to  the  Director  of  Defense 
Procurement  and  the  Director  of  the  Defense  Contract  Audit  Agency 
also  appear  to  us  to  have  merit,  and  ve  hope  they  will  toe  received 
and  acted  upon  appropriately  by  those  officials. 

In  our  review  of  the  draft  report,  we  also  noted  several  specific 
points  requiring  either  clarification  or  correction.  Those  points 
are  listed  on  the  enclosure. 

Thank  you,  again,  for  your  assistance  and  the  opportunity  to 
comment.  We  will  proceed  with  implementation  of  tha  recommendation 
applicable  to  this  office  immediately  upon  receipt  of  your  finel 
report . 

Sincerely, 

Prank  Kodsoll 

Executive  Associate  Director  . 


Enclosure 
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MANAGEMENT  COMMENTS:  EXECUTIVE  ASSOCIATE 
DIRECTOR,  OFFICE  OF  MANAGEMENT  AND  BUDGET 
(Continued) 


Final  Report 
— .  Page  No. 


1. 


2. 


SpeoifiO  COMenta 
Of  the 

Offioe  of  Kanageisent  8udget 


Page  1.  Ixecutive  Sunaary  -  Tha  first  paragraph  ahould  be 
corrected  to  indicate  that  tha  "Byrd  Raendaent"  vaa 
•naotad  on  October  33,  1333  not  Deeaaber  23,  1289,  aa 
atated.  Tha  provisions  became  affactiva  on  December  23, 
1989. 

Paga  4,  Draft  Report  -  Xnothar  aantanea  ahould  ba  addad 
to  tha  third  bullet  to  addraaa  a  ralatad  point. 
Specifically,  it  ahould  ba  expressly  noted  that  contract 
nodifieationa  —  aade  aftar  December  33,  1989  —  that 
incorporate  new  reguireaents  broadening  the  scope  of  a 
pr avieualy  exempt  contract  are  covered  by  the  Byrd 
Amendment. 

Page  S,  Draft  Report  -  Tha  third  paragraph  ahould  ba 
amended  to  indicate  that,  certification  ia  reguired  with 
tha  application,  not  "prior  to  award."  Certification  is 
permitted  prior  to  award,  if  there  la  no  application 
process. 


l 
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MANAGEMENT  COMMENTS:  DIRECTOR  OF  DEFENSE 
PROCUREMENT 


OFFICE  OF  THE  UNDER  SECRETARY  OF  DEFENSE 
WASHINGTON.  DC  203013000 


SEP  ,  >  1991 

DP /CPA 

MEMORANDUM  FOR  THE  DOD  INSPECTOR  GENERAL 

SUBJECT:  Draft  Report  on  the  Review  of  Lobbying  Activities  (Project 
No.  1CH-5016) 

This  is  in  response  to  your  memorandum  of  September  3 
transmitting  the  subject  draft  report.  As  indicated  in  our 
memorandum  of  August  29,  we  have  many  concerns  with  the  draft  report 
and  do  not  concur  with  any  of  its  recommendations. 

The  report,  which  comprehensively  examined  the  lobbying  issue, 
states  in  several  places  that  all  contractors  who  were  required  to 
execute  a  certification  had  done  so,  and  all  contracts  which  needed 
to  include  the  certification  requirement  contained  it.  The  report 
also  stated  there  were  no  indications  that  contractors  had  not  filed 
disclosure  forms  when  required  to  do  so.  In  addition,  there  had  been 
no  allegations  of  improper  lobbying  activity  reported  to  the 
Inspector  General's  Hotline.  Furthermore,  we  would  like  to  reiterate 
that  the  auditors  have  done  a  complete  and  thorough  job  during  the 
course  of  their  review,  carefully  selecting  those  firms  and  locations 
which  had  the  highest  likelihood  of  lobbying  activity. 

The  recommendations  made  in  the  report  would  add  bureaucratic 
requirements  to  an  already  clogged  and  overburdened  system.  No 
problems  were  found  with  contractor  compliance  and,  considering  the 
potential  cost  of  implementing  the  recommendations,  we  disagree  with 
all  of  the  recommendations.  We  are  unable,  after  repeated  review  of 
our  lobbying  reporting  procedures  and  rereading  of  your  report,  to 
draw  any  nexus  between  your  recommendations  and  the  findings 
contained  in  the  audit  report. 

Specific  DoD  comments  on  the  recommendations  are  provided  in  the 
attachment . 


Eleanor  R.  Spector 
Director,  Defense  Procurement 


Attachment 
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MANAGEMENT  COMMENTS:  DIRECTOR  OF  DEFENSE 
PROCUREMENT  (Continued) 


DOD  IG  DRATT  REPORT  ON  THE  REVIEW  OP  LOBBYING  ACTIVITIES 
DATED  SEPTEMBER  13,  1991 
PROJECT  NO.  1CH-5016 

"DEFENSE  PWXUREMENT:  SOLICITATION  FOR  CONTRACT  SUPPORT 
SERVICES  LIMITED  COMPETITION" 

DIRECTOR,  DEFENSE  PROCUREMENT  COMMENTS 


RECOMMENDATION  1;  We  recommend  that  the  Office  of  Management  and 
Budget  issue  guidance  to  Federal  Agencies  that  clarifies,  in  the 
context  of  the  cost  principles  contained  in  the  Federal  Acquisition 
Regulation  Part  31,  the  difference  between  program  and  contract/grant 
lobbying  as  it  relates  to  follow-on  sole-source  contracts  or  grants 
for  on-going  programs. 

DPP  POSITION:  None.  This  recommendation  will  be  addressed  by  the 
Office  of  Federal  Procurement  Policy. 


i:  We  recommend  that  the  Director  of  Defense 


Procurement: 


a.  Prepare  a  DoD-wide  notice  for  signature  by  the  Secretary  of 
Defense  to  inform  senior  officials  in  the  DoD  Components  of  Byrd 
Amendment  restrictions  and  disclosure  requirements. 

b.  Develop  statements  about  the  Byrd  requirements  and  the  need  to 
report  suspected  violations  of  the  Amendment  for  inclusion  in  the 
guidance  for  annual  ethics  statements  filed  by  senior  officials  in 
DoD. 

c.  Develop  a  training  module  for  use  by  DoD  components  to  make 
DoD  officials  aware  of  the  requirements  of  the  Byrd  Amendment. 

d.  Establish  a  procedure  for  a  periodic  data  call  for  the 
semiannual  reports  to  Congress,  requesting  DoD  components  to  identify 
the  number  of  covered  transactions,  the  number  of  certifications 
received  and  the  number  of  disclosure  forms  obtained  from  recipients 
of  contracts,  grants,  loans  and  cooperative  agreements. 


a.  Nonconcur.  A  notice  from  the  Secretary  of  Defense  to  inform 
senior  officials  of  the  Byrd  Amendment  provisions  is  unnecessary  as 
no  problems  concerning  improper  lobbying  of  senior  officials  were 
uncovered. 

b.  Nonconcur.  The  only  statement  that  is  filed  annually  by 
senior  government  officials  is  the  SF  278,  Statement  of  Financial 
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Disclosure.  These  forms  are  solely  within  the  control  of  the  Office 
of  Government  Ethics,  and  they  seek  very  specific  information 
unrelated  to  lobbying  issues.  It  would  be  inappropriate  to  add 
questions  on  lobbying  to  an  already  complex  and  lengthy  form.  In 
addition,  the  offices  to  which  the  forms  are  submitted  have  no  direct 
dealings  with  contracting  offices  which  are  the  only  ones  who  could 
cross  check  the  information.  An  elaborate  and  manpower  intensive 
bureaucracy  would  have  to  be  established  for  this  effort. 

c.  Nonconcur.  Contracting  personnel  are  aware  of  the  Byrd 
Amendment  as  its  requirements  are  set  forth  in  the  Federal 
Acquisition  Regulation.  Since  the  system  appears  to  be  functioning 
well  internally,  this  does  not  seem  to  be  a  cost  effective 
recommendation. 

d.  Nonconcur.  There  is  no  reason  or  rationale  to  collect  the 
requested  information.  All  transactions  over  $100,000  which  involve 
new  contracts  or  add  new  work  to  old  contracts  are  covered.  The 
clauses  covering  the  Byrd  Amendment  are  inserted  automatically  by  the 
contracting  officer.  No  instances  of  improperly  leaving  the  clause 
out  of  a  contract  were  uncovered  by  the  IG.  Each  contract  which  has 
the  clause  must  have  a  certification  before  the  contract  is  awarded. 
Again,  no  instances  of  noncompliance  were  found  by  the  IG,  This 
statistical  information  would  be  burdensome  and  expensive  to  collect. 
After  receipt  we  would  have  no  use  for  it,  and  it  would  simply  be 
filed  with  no  future  use  contemplated.  In  recognition  that  five 
forms  were  not  correctly  forwarded  to  OSD  though  they  were  received 
from  contractors,  we  will  emphasize  to  the  Services  and  Agencies  the 
importance  of  the  reporting  requirements. 

RECCWENDXTION  3;  We  recommend  that  the  Director,  Defense  Contract 
Audit  Agency  establish  procedures  for  the  review  of  contractor 
lobbying  and  agency  liaison  costs,  for  audit  personnel  to  use  in 
determining  if  lobbying  activities  subject  to  the  Byrd  Amendment  -were 
reported  on  lobbying  activity  disclosure  forms. 

ddp  POSITION:  None.  DCAX  will  respond  directly  to  this 

recoirroenda  t  ion . 
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MANAGEMENT  COMMENTS:  DEFENSE  CONTRACT  AUDIT 
AGENCY 


DEFENSE  CONTRACT  AUDIT  ACENCV 
CAMERON  STATION 
ALEXANDRIA,  VA  2UA4-II71 


i  t  SEP  1991 

PLD  703.3.3.10  (1CH-5016) 

MSMORAMCM  FOR  ASSISTANT  JJEPEJCTOR  GENERAL  FOR  AUDITING,  DEPARTMENT  OF 
DEFBEE 

SUBJECT;  IG  Draft  Report  cn  Special  Review  of  Lobbying  Activities 
(Project  No.  1CH-5016) 


Cksr  response  to  your  draft  report  dated  3  September  1991  on  the  review 
of  lobbying  activities  is  enclosed. 

We  will  bfe  pleased  to  discuss  our  response  further  with  you 
o r  your  staff.  Please  direct  questions  ccrceming  our  response  to 
Mr.  William  I.  Luke,  Chief,  Policy  Liaison  Division,  at  (703)  274-7521. 


William  j.  Sharkey 
Assistant  Director 
Policy  and  Plans 


Enclosure 
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Recommendation  3: 

"We  reccnmend  that  the  Director,  Defense  Cbntxact  Audit  Agency 
establish  procedures  far  the  reviews  of  ay  tractor  lobbying  and  agency 
liaison  costs,  far  audit  personnel  to  use  in  determining  if  lobbying 
activities  subject  to  Byrd  Araxfoant  were  reported  an  lobbying  activity 
disclosure  farms." 

DCAA  Response: 

Concur  in  Principle. 

Current  DCAA  audit  guidance  requires  the  auditor  to: 

a.  Evaluate  the  contractor^  internal  controls  far  assuring  that 
unallowable  lobbying  oosts  (as  defined  in  the  Byrd  Amendment  and 
implementing  CMB  guidance),  including  directly  associated  costs,  are 
identified  and  excluded  from  any  billing,  claim,  or  proposal  applicable  to 
U.S.  Government  contracts, 

b.  Assess  the  risk  that  unallowable  costs  have  been,  or  will  be, 
charged  to  tl*  Govenront,  and,  when  appropriate,  perform  audit  steps  to 
evaluate  the  risk,  and 

c.  Report  on  the  results  of  the  audit  effort  to  the  contracting 

officer. 

The  recxrnnendation  would  levy  an  additional  requirement  on  the  auditor 
to  determine  if  the  contractor  has  disclosed,  in  the  prescribed  mamer, 
unallowable  lobbying  activity  performed  by  other  than  the  contractor's  own 
employees,  primarily  consultants. 

We  believe  that  testing  far  compliance  with  the  disclosure  requirement 
is  feasible,  provided  it  is  performed  in  exjunction  with  our  normal 
audits  of  Iran-red  costs,  particularly  our  audits  of  professional  and 
consultant  service  oosts.  In  other  words,  we  would  agree  to  ascertain  if 
the  contractor  has  disclosed  unallowable  lobbying  activity  that  has  been 
identified,  either  by  the  oontractar  ar  the  auditor,  during  the  course  of 
our  audits  of  incurred  oosts. 

As  a  practical  matter,  we  would  expect  that  our  auditors  will 
encounter  the  same  obstacles  as  encountered  by  the  IG  reviewers  during 
their  review,  such  as: 

a.  Confusion  on  the  part  of  contractors  as  to  the  exact  type  of 
lobbying  activity  that  is  unallowable  and  subject  to  disclosure, 

b.  Insufficient  detail  in  contractor  books  and  records  to  permit 
the  auditor  to  determine  oarpliance  with  the  disclosure  requirement,  and 


ENCLOSURE 
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